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ALTERED PAPER (Continued). 


vitiates the note as between the parties. | 
Mitchell v. Reed’s Executor, 32 Ky. L. | 
— 683, 106 S. W. Rep. 833. 30 B. L. J. 


§37. Making principal or interest smaller. 

Reducing the amount of a note without | 
the maker’s knowledge is a material 
alteration, and a _ holder with notice 
cannot recover. thereon. Washington | 
Finance Corporation v. Glass, Wash., 134 | 
Pac. Rep. 480. 30 B. L. J. 892. 


AMOUNT. 


§44. Construction of instruments am- | 
biguous as to amount. 


See Altered Paper, §31. 


The written amount in a note controls 
over the figures. Bell v. Birmingham, 
Ala., 62 So. Rep. 971. 30 B. L. J. 888. 


ATTORNEYS’ FEES. 
See Negotiability, §299. 
§51. Provision for attorney’s fees. 

In Kentucky a provision in a note for 
attorney’s fees is regarded as a penalty, 
contrary to public policy, and not en- 
forcible. W. H. Carsey & Co. v. Swan 
& James, 150 5. W. Rep. 534. 30 B. L. J. 
138. 

Where one liable on a note paid the 
amount due to a bank which held the 
note the bank was not thereafter entitled 
to demand an attorney's fee, where the 
party did not know that it had been 
placed in the attorney’s hands and the 
attorney made no attempt to collect. 
Security State Bank v. Fussell, Okla., 129 
Pac. Rep. 746. 30 B.L. J. 218. 


BANKING. 


Powers of Banks. 


A bank, as a rule, has no power to be- 
come a guarantor or surety or to lend its 
credit to any person. Barron v. McKinnon, 
179 Fed. Rep. 759. 30 B. L. J. 333. 

A bank has no power to guaranty the 
payment of a draft drawn on one of its 
customers. National Bank v. Sixth Nat. 
Bank, 212 Pa. 238, 61 Atl. Rep. 889. 30 
B. L. J. 333. 

A bank has no power to execute a bond 
or undertaking for another in a judicial 
proceeding. Baily v. Farmers’ Nat. Bank, 
97 Ill. App. 66. 30 B. L. J. 333. 

A bank has no power to become an 
accommodation party to negotiable paper 
Bacon v. Farmer’s Bank, 79 Mo. 406. 
30 B. L. J. 333. 


BANKRUPTCY AND INSOLVENCY. 


Appointment of receiver. 

The Kansas Banking Act, providing for 
the appointment by the bank commis- 
sioner of a receiver or an insolvent bank, 
is constitutional. Jeffries v. Brown. 
Kans., 135 Pac. Rep. 582. 30 B. L. J. 977. 
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BANKRUPTCY AND INSOLVENCY 
(Continued). 


§59. Preferences. 
Where a transfer is made by deed or 


| mortgage more than four months prior 
_ to bankruptcy there is no voidable pref- 


erence although the instrument is re- 


| corded during the four months’ period. 


Wright, 96 Fed. Rep. 187. 30B.L. J. 


Rights of secured creditor. 


Where a creditor of an insolvent de- 
cedent’s estate holds security he may col- 
lect a dividend on his entire claim and 
apply the security on the balance. Dau’s 
Estate, 8 Pa. Dist. Rep. 326; Morgan's 


| Estate, 11 Pa. Co. Ct. Rep. 536. 30B.L. J. 


613. 


§60. Priorities between different parties. 


A special deposit may be recovered in 
full upon the insolvency of the bank. 
Carlson v. Kies, Wash., 134 Pac. Rep. 808. 
30 B. L. J. 881. 

A deposit to secure a letter of credit is 
not a trust fund and the depositor is not 
entitled to priority over other creditors 
upon the insolvency of the bank. Taussig 
v. Carnegie Trust Co., 141 N. Y. Supp. 
347. 30 B. L. J. 590. 

Upon the insolvency of a_ private 
banker doing business in New York and 
other states, the New York depositors 
are entitled to the benefit of the deposit 
with the comptroller required by the laws 
of New York. In re Rosett, 204 Fed. 
Rep. 431. 30B.L. J. 889. 

Where the holders of checks, drawn by 
the depositors of a trust company, accept 
therefor the company’s checks on another 
bank, they are not depositors in the trust 
company so as to be entitled to a pref- 
erence under the Pennsylvania statutes, 
upon the insolvency of the trust company. 
Commonwealth v. American Trust Co., 
Pa., 88 Atl. 430. 30 B. L. J. 981. 2 

The directors of a trust company loaned 
it money to be repaid only when the sur- 
plus of the company should exceed 
$150,000; later the superintendent of 
banks took possession for the purpose 
of liquidation and the surplus never ex- 
ceeded the amount named. It was held 
that the directors could not recover the 
loan. Koster v. Lafayette Trust Co., 
} “he 100 N. E. Rep. 1117. 30 B. L. J. 
317. 


§61. Set off. 


Upon the bankruptcy of a depositor 
the bank may set off a note due it from 
the bankrupt. Walsh v. First Nat. Bank, 
201 Fed. Rep. 522. 30 B. L. J. 313. 

A bank may set off the deposit of a 
corporation against a matured note of the 
corporation in an action by the receiver of 
the corporation. Wheaton v. Daily 
Telegraph Co., 124 Fed. Rep. 61. 30 B. 
439. 

bank may set off unmatured notes 
against the deposit of a bankrupt depositor. 
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BANKRUPTCY AN D INSOLVENCY 
(Continued). 


Hayden v. Citizens’ Nat. Bank, 
Rep. 672. 30 B. L. J. 807. 


A bank may set off a deposit against a 
bankrupt depositor’s unmatured liability 
as indorser on a note. In re Philip Sum- 
1762. Co., 1385 Fed. Rep. 77. 30 B. L. 


A bank may set off an unmatured note 
against the maker’s deposit where a 
petition in bankruptcy has been filed by 
or against the maker. Steinhardt v. 
National Park Bank, 120 N. Y. App. Div. 
255; Matter of Semmer, 135 Fed. Rep. 77. 
30 B. L. J. 440. 


A bank cannot set off an unmatured 
note against the maker’s deposit on the 
ground of his insolvency, where no pro- 
ceedings have been instituted and he has 
made no assignment. Wiley v. Bunker 
Hill Nat. Bank, 183 Mass. 495, 67 N. E. 
Rep. 655. 30 B.L. J. 440. 


A bank may set off the deposit of a 
bankrupt depositor against the balance 
due on partially secured demand notes of 
the depositor. Stienhardt v. National 
Park Bank, 120 N. Y. App. Div. 255. 
30 B. L. J. 439. 


A bank may set off the deposit of a 
bankrupt depositor against a debt due the 
bank, though the deposit was made 
within four months of bankruptcy. N. Y. 
County Nat. Bank v. Massey, 192 V. S. 
138. 30 B. L. J. 157, 439. 

The right of set off exists in favor of a 
bank against an assignee in insolvency. 
Clark v. Northampton Bank, 160 Mass. 
26, 35 N. E. Rep. 108. 30 B. L. J. 440. 


Md., 87 


BILLS OF LADING 


§70. Liability of carrier to bank where 
_ delivered without taking up 


Where a railroad company delivered a 
shipment without taking up the billof 
lading, contrary to a-provision in the bill, 
it was held liable to a bank, which had 
discounted a draft on the security of the 
bill. Canandaigua Nat. Bank v. Cleve- 
land etc. Ry. Co., 1389 N. Y. Supp. 561. 
30 B. L. J. 197. 


§73. Liability of bank surrendering bill 
without collecting attached draft. 


Where a bank delivers a bill of lading 
contrary to instructions it is liable for the 
loss thereby caused. St. Louis Carbona- 
ting & Mfg. Co. v. Lookeba State Bank, 
Okla., 130 Pac. Rep. 280. 30 B. L. J. 492. 


Where a bank delivered a bill of lading 
covering a shipment of corn, contrary to 
the rights of the plaintiff, it is liable only 
for the value of the corn at the time of the 
delivery, not for the amount of the draft 
drawn against the shipment. Commercial 
Bank v. First State Bank, Tex., 153 S. W. 
Rep. 1175. 30 B. L. J. 320. 


BILLS OF LADING (Continued). 


§74. Rights of bank discounting bill of 
lading as against creditor of shipper. 
Where a bank receives a draft attached 
to a bill of lading and gives the indorser 
credit on its books it becomes a purchaser 
of the draft and its rights in the goods 
shipped are prior to those of attaching 
creditors of the shipper. Cox Wholesale 
Co. v. National Bank, Ark., 156 S. W. 
ae 187. 30 B. L. J. 573. 
bank which discounts a draft attached 
to a bill of lading and credits the amount 
to the account of the shipper, and collects 
the draft, has a right to the proceeds as 
against the drawee, who attaches as a 
creditor of the shipper immediately upon 
payment. Ladd & Tilton Bank v. Com- 
mercial State Bank, _o 130 Pac. 
Rep. 975. 30 B. L. J. 793 


§76. Liability of bank where shipment 
not according to contract. 

A bank, by discounting a draft attached 
to a bill of lading, and crediting the shipper 
with the proceeds, does not, upon col- 
lecting the draft, become liable to the 
consignee for a breach of contract by the 
shipper. S. Blaisdell Jr. Co. v. Citizen’s 
Nat. Bank, 96 Tex. 626. 30 B. L. J. 614. 


§77. Liability of bank where bill forged. 

The drawee of a draft attached to 
forged bills of lading, not mentioned in 
the draft, cannot recover from the payee 
or indorsee the money paid thereon where 
they were unaware of the fraud and did 
not guaranty the bills. Springs v. Han- 
over Nat. Bank, N. Y. Law J., Oct. 28, 
1913. 30B. L. J. 899. 


BLANK SPACES. 
See Altered Paper, §32. 


CERTIFICATE OF DEPOSIT. 


See Deposits, §176. 
Negotiability, §309. 


§84. Authority to issue. 


A cashier has inherent authority to 
issue certificates of deposit. Allison v. 
Hubbell, 17 Ind. 559; Crystal P. G. Co. v. 
First Nat. Bank, 6 Mont. 303, 12 Pac. 
Rep. 678; Abbott v. Jack, 136 Cal. 510, 
69 Pac. Rep. 267. 30 B. L. J. 747. 


§ Certificates issued by mistake. 


Where, by mistake, a bank issued a cer- 
tificate for too large an amount of money, 
it was held entitled to an injunction re- 
straining the transfer of the certificate. 
Johnson v. First Nat. Bank, Colo., 131 
Pac. Rep. 284. 30 B. L. J. 483. 


§87. Necessity for demand. 


Payment of a demand certificate of 
deposit must be demanded within the time 
limited for the bringing of an action. 
Pierce v. State Nat. Bank, i. 101 
N. E. Rep. 1060. 30 B. L. J. 647 
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CERTIFIED CHECKS. 


§98. Who may certify. 

The cashier has inherent authorit 
certify checks. Cooke v. State 
Bank, 52 N. Y. 96. 30 B. L. J. 600. 

While the teller of a bank may be 
given authority to certify checks, this does 
not in any way interfere with the right of 
the cashier to do the same thing. Mer- 
chants’ State Bank v. State Nat. Bank, 
10 Wall. (U. S.) 204, 19 L. Ed. 1008. 
30 B. L. J. 669. 

A cashier has no authority to certify his 
own personal check. Gale v. Chase Nat. 
Bank, 104 Fed. Rep. 214. 30 B. L. J. 669. 

The cashier has no authority to certify 
a post dated check. Clark Nat. Bank v 
Bank of Albion, 52 Barb. (N. Y.) 592. 
30 B. L. J. 600. 

An assistant cashier has no inherent 
authority to certify checks. Pope v. 
Bank of Albion, 57 N. Y. 126. 30 B. L. J. 
669. 

The teller has no inherent authority to 
certify checks. Mussy v. Eagle Bank, 50 
Mass. 306. 30B.L. J. 914. 

It is intimated that a teller might have 
inherent authority to certify checks, 
inasmuch as no other officer is presumably 
better informed as to the condition of the 
depositor’s account. Farmer’s & Mechan- 
ic’s Bank v. Butchers’ & Drovers’ Bank, 
16 N. Y. 125. 30 B. L. J. 914. 

Where a bank has actually authorized 
its teller to certify checks it will be liable 
on his certification of a check drawn against 
no funds. Farmers’ & Mechanics’ Bank 
v. Butchers’ & Drovers’ Bank, 14 N. Y. 
623. 30B.L. J. 914. 

Where a teller is in the habit of certi- 
fying checks, with the knowledge of the 
officers of the bank, he is thereby given 
implied authority to bind the bank by 
such acts. Meads v. Merchants’ Bank, 25 
N. Y. 143. 30 B. L. J. 914. 


§99. Effect of certification. 

Where the payee or holder of a check 
procures its certification the drawer is 
released; but where the check is certified 
prior to delivery to the payee, the drawer 
is not released. Davenport v. Palmer, 137 
N. Y. Supp. 796. 30 B. L. J. 38. 


$100. Form of certificate. 

A verbal certification is not valid. 
Ballen & Friedman v. Bank of Kremlin, 
Okla., 130 Pac. Rep. 539. 30 B.L. J. 496. 

A bank is not liable on a verbal state- 
ment that a depositor’s check is good. 
Rambo v. First State Bank, Kans., 129 
Pac. Rep. 182. 30 B. L. J. 121. 


§101. Certification by telegraph. 

A telegram from a bank to an inquirer, 
as follows: ‘‘B has deposited with us 
$1,790 to pay check drawn by A in favor 
of C,”" constitutes a valid certification. 
Elliott v. First State Bank, Tex., 152 S. W. 
Rep. 808. 30 B. L. J. 203. 


to 
Vat. 
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CERTIFIED CHECKS (Continued). 


§103. Certification by mistake. 

Where a bank is induced by mistake 
to certify a check, and the rights of no 
third parties have intervened, and the 
holder has lost nothing and has not changed 
his position in reliance on the certification 
the certifying bank is relieved from 
liability. Carnegie Trust Co. v. First 
Nat. Bank, 141 N. Y. Supp. 745. 30 
B. L. J. 571. 


CHECKS. 


§110. Check as an assignment 


A check operates as an assignment in 
Minnesota. (Now changed by Neg. Inst. 
L.) Taylor v. First Nat. Bank, Minn., 
138 N. W. Rep. 783. 30 B. L. J. 116. 

A check operates as an assignment in 
South Carolina. Southern Seating etc. 
Co. v. First Nat. Bank, 87 S. C. 79, 68 S. E. 
Rep. 962. 30 B. L. J. 834. 

Even in a jurisdiction where a check 
operates as an assignment the holder of a 
check has no rights against the drawee 
bank where the deposit is insufficient to 
fully pay the check. Bank of Antigo v. 
Union Trust Co., 149 Ill. 3438, 36 N. E. 
Rep. 1029; Henderson and Co. v. United 
States Nat. Bank, 59 Neb. 280, 80 N. W. 
Rep. 898. 30 B. L. J. 326, 760. 

Where the payee of a check has paid the 
drawer in full he is entitled to the amount 
as against an attaching creditor, not- 
withstanding that a check does not operate 
as an assignment. Farrington v. F. E. 
Fleming Commission Co., Neb., 142 N. W. 
Rep. 297. 30 B. L. J. 739. 


§111. Revocation of checks. 

A bank is protected in paying a check in 
due course without notice of the drawer’s 
death. Drum v. Benton, 13 App. Cas. 
(D. C.) 245. 30 B. L. J. 156. 

A bank is protected in paying a check 
without notice of the drawer’s death. 
Glennan v. Rochester Trust etc. Co., 
N. Y. Law J., June 20, 1913. 30 B. L. J. 
647. 

Where the payee of a check, given with- 
out consideration, was instructed not to 
present it until the drawer’s death, there 
was neither a completed gift nor an assign- 
ment, and it was held that, if the drawee 
bank paid, with notice of the drawer’s 
death, it was liable to the estate. Pullen 
v. Placer County Bank, 138 Cal. 169. 
30 B. L. J. 157. 


§113. Check drawn against no funds. 

Delivering a check, drawn against in- 
sufficient funds, in payment of a pre- 
existing debt, is not an offense under the 
West Virginia statute. State v. Pishner, 
W. Va., 78 S. E. Rep. 752. 


COLLECTIONS. 


§127. Right to revoke credit. 
See Deposits, §156. 
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CONSIDERATION. 


§132. What constitutes a sufficient con- 
sideration. 


A benefit conferred upon a third person, 
at the instance of the maker of a note, is 
a sufficient consideration to support the 
note. Bridges v. eg Kans. 127 Pac. 
Rep. 604. 30 B.L. J. 123. 

Where a wife, ‘iclaine property of her 
husband’s, pursuant to his wish that part 
of the same go to his children at his 
death, executed a note to a _ trustee, 
there was a sufficient consideration for 
the note. Crosier v. Crosier, Mass., 102 
N. E. Rep. 901. 30 B. L. J. 976. 


§133. What does not constitute a suf- 
ficient consideration. 

A note by a stockholder to pay a debt of 
the corporation is not supported by 
consideration and the maker is not liable 
to the payee. Richards v. . 
142 N. Y. Supp. 272. 30 B. L. J. 742. 


Illegal consideration. 


A note, payable to the attorney’s for 
the maker's wife, not to become payable 
unless the wife obtained a divorce within 
six months, is against public policy and 
void. Pierce v. Cobb, N. Car., 77 S. E. Rep. 
350. 30 B. L. J. 315. 


§134. Instruments given to prevent crim- | 


inal prosecution. 


The maker of a note, given to prevent 
the arrest of his son, is not liable thereon 
to the payee. Anthony & Cowell Co. v. 
Brown, Mass., 101 N. E. Rep. 1056. 
30 B. L. J. 661. 

Where an attorney stated that he be- 
lieved there would be no prosecution if 
certain officers, who had violated the 
banking laws, would make good the 
amounts which they owed the bank, a 
mortgage by one of the officers and his 
wife was held valid and not given to 
compound a felony. Maddox v. Rowe, 
Ky., 157 S. W. Rep. 714. 30 B. L. J. 651. 


DEEDS. 


Delivery in escrow. 


Where a deed was delivered to a third 
person, with instructions to hold it until 
the grantor’s death, and then record it and 
deliver it to the son, there was a valid 
transfer to the son, upon the death of the 
grantor, notwithstanding the son did not 
know of the existence of the deed until the 
grantor’s death. Thompson v. Calhoun, 
216 Ill. 121, 74 N. E. Rep. 775. 30 B. L. 
68. 


Where a person executed a deed and 
delivered it to a third person, instructing 
him to deliver it to the grantee after the 
grantor’s death, it was held that there was 
a valid delivery of the deed, although it 
was delivered in an envelope and the 

erson to whom it was delivered did not 
now of the contents of the envelope. 
It was also held that a subsequent return 
of the envelope and its contents to the 


| tained thereon. 
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DEEDS (Continued). 
grantor did not affect the title conveyed. 


| St. Clair v. Marquell, 161 Ind. 56, 67 N. E. 


Rep. 693. 30B. L. J. 69. 
Where a grantor executes a deed and 
retains control of it, or delivers it to a 


| third person to be delivered to the grantee 


upon the grantor’s death, but with the 
understanding that the grantor may 
recall the deed during his lifetime, there 
is not a sufficient delivery of the deed to 
transfer title. Noble v. Tipton, 219 IIl. 
182, 76 N. E. Rep. 151; Fifer v. Rachels, 
27 Ind. App. 654; Ward v. Russell, 121 
Wis. 77 98, N. W. Rep. 939. 30 B. L. J. 69. 


DELIVERY. 


§149. Necessity for delivery. 

Where the maker of a note delivered it 
to her husband, with the payee’s consent, 
to be held by the husband as the payee’s 
agent, there was a good delivery of the 
note. Crosier v. Crosier, 102 N. E. Rep. 
901. 30 B.L. J. 976. 


§152. Conditional delivery. 


Where a note is delivered, conditional 
upon a certain event, and the ev ent does 
not happen, an action cannot be main- 
Tovera v. Parker, Okla., 
128 Pac. Rep. 101. 30 B. L. J. 125. 

The payee cannot recover on a note 
delivered on condition that he execute a 
certain bill of sale, where the condition 
was not complied with. Horton v. Bird- 
song, Okla., 129 Pac. Rep. 701. 30 B.L. J. 
219. 

A note delivered on a certain condition 
is not binding on the maker unless the 
condition is fulfilled. Copans v. Dougan, 
139 N. Y. Supp. 427. 30 B. L. J. 206. 


DEPOSITS. 


$156. Effect of crediting deposit. 
See Holders in Due Course, §225. 


Where a bank on which a check is 
drawn credits the same to the depositor’s 
account the credit cannot be revoked. 
Oddie v. Nat. City Bank, 45 N. Y. 735. 

Where a bank credits the account of a 
depositor with the amount of a check 
drawn on itself, the credit cannot be 
revoked upon the discovery that the 
check is drawn against insufficient funds. 
Consolidated Nat. Bank v. First Nat. 
Bank, 129 N. Y. App. Div. 538, 114 N. Y. 
Supp. 308; Titus v.- Mechanics’ Nat. 
Bank, 35 N. J. Law 588. 30 B. L. J. 928. 

Where a drawee bank marks a check 
paid, credits the amount to the account 
of the depositor, and charges it against 
the drawer, the bank cannot afterwards 
rescind the credit. Consolidated Nat. 
Bank v. oo Nat. Bank, 129 N. Y. 
App. 538, 114 N. Y. Supp. 308; Oddie v. 
National "4 & Bank, 45 N. Y. 735. 30 
B. L. J. 679 

Where a Taciine is given credit in 
his pass book for a note, and is told that 
the note has been paid, the credit is bind- 
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ing and the bank is liable to the depositor 
although it was prevented from collecting 
the note by the failure of the bank at 
which it was payable. Albert v. State 
noe. 138 N. Y. Supp. 237. 30 B. L. J. 
130. 

Where a person deposits in a bank a 
check drawn on the same bank, the bank 
should reject it on presentment if it is not 
good, but if it is agreed that the bank 
shall have'time to ascertain whether the 
check is good, or if there is a custom 
among banks to that effect, and the check 
is not good, the bank may revoke the 
credit given. Pollack v. Nat. Bank of 
Commerce, Mo., 151 S. W. Rep. 774. 
30 B. L. J. 113, 929. 

Where a bank credits in a depositor’s 
pass book a check drawn on itself, this 
does not raise a presumption that the 
check was received otherwise than for 
collection. If the check turns out to be 
an overdraft the credit may be revoked. 
National Gold Bank v. McDonald, 51. 
Cal. 64; Ocean Park Bank v. Rogers, Cal., 
92 Pac. Rep. 879. 30B. L. J. 929. 


§157. Guaranty of deposits. 


The Kansas depositor’s guaranty act 
does not discriminate unconstitutionally 
against national banks. Abilene Nat. 
Bank v. Dolley, 33 Sup. Ct. Rep. 409. 
30 B. L. J. 495. 


§159. Deposits made when bank in- 
solvent. 


Where a bank receives a deposit with 
knowledge of its insolvency it is a trustee 
of the fund for the depositor and the latter 
may recover the amount. Pennington v. 
Third Nat. Bank, Va. 30 B. L. J. 654. 

Under the Mississippi statute it isan 
offense for a bank officer or employe to 
receive deposits knowing the bank to be 
insolvent. State v. Rawles, Miss., 60 
So. Rep. 782. 30 B. L. J. 499. 


§162. Special deposits. 


See §60. 
Officers of Banks, §337. 


Where a teller sometimes acted as 
cashier when the cashier was absent the 
bank was held liable for the loss of bonds 
left with the teller for safe keeping. 
Pattison v. Syracuse, 80 N. Y. 82. 30 
B. L. J. 599 


Where a bank collects the purchase © 


money paid for real estate, with instruc- 
tions to place it to the credit of the vendor, 
the deposit is a general one and the bank 
is liable to the depositor if it pays the 
money on a check bearing a forged signa- 
ture. Young v. Bundy, Tex., 158 S. W. 
Rep. 566. 30 B. L. J. 732. 


§167. Deposits by partners. 

Upon the death of one member of a 
firm the surviving partner is entitled to 
a bank account in the firm name for the 
of liquidating the firm’s affairs. 
Wilson v. International Bank, 125 N. Y. 
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App. Div. 568, 109 N. Y. Supp. 1027. 
30 B. L. J. 525. 


§169. Deposits by guardian. 


The bank is liable where it ox: 
permits a guardian to deposit a chec 
representing guardianship funds in his 
personal account and he afterwards with- 
draws and uses the money. United 
States F. & G. Co. v. People’s Bank, 
Tenn., 157 S. W. Rep. 414. 30B.L. J. 896. 


§1765. Deposits in two names. 


A deposit, entitled ‘‘A or B, either or 
survivor may draw,’’ makes the parties 
joint tenants and entitles the survivor tc 
the fund. Clary v. Fitzgerald, 140 N. Y. 
Supp. 536. 30 B. L. J. 415. 

Where a husband and wife deposit 
money in a savings bank, payable to 
either or survivor, they are joint owners 
and the survivor is entitled to the deposit. 
O’Connor v. ox 143 N. Y. Supp. 
373. 30 B. L. J. 907 

A depositor opened a savings bank 
account in the names of herself and the 
defendant, ‘‘payable to either and to the 
survivor.” The pass book remained in 
the possession of the defendant, who 
drewon the account. The depositor made 
further deposits, but no withdrawals. 
It was held that they owned the deposit 
as joint tenants, and that, on the death 
of the depositor, the defendant was en- 
titled to the balance. Bonnette v. Molloy, 
138 N. Y. Supp. 67. 30 B. L. J. 44. 

The New York statute relative to 
deposits in two names applies only in 
the absence of an agreement between the 

arties. Anson v. Savings Bank, as 
N. Y. App. Div. 1017. 30 B. L. J. 504 

Where a person deposited money ‘to 
the credit of Sieneald and another, payable 
to the order of either, instructing the bank, 
in the event of his death to make payment 
to such other, and retained possession of 
the pass book, making further deposits 
and withdrawals, it was held that a 
valid trust was created in favor of the 
other party and that the bank was pro- 
tected in paying it to him after the de- 
positor’s death. Culver v. Lompoc Valley 
Sav. Bank, Cal., 134 Pac. Rep. 355. 30 
B. L. J. 814. 

In California a deposit by a person in 
the names of him$Self and another “ pay- 
able to either or survivor,’’ constitutes the 
bank a trustee for the parties named, and 
on the death of one the balance belongs 
to the survivor. Carr v. -— Cal., 115 
Pac. Rep. 261. 30 B. L. J. 3 

A deposit in the names of ~~ and 
wife, subject to withdrawal by either, is 
subject to the New York inheritance tax. 
In re Durfee’s Estate, 140 N. Y. Supp. 
594. 30B.L. J. 419. 

Where a wife deposited money in the 
names of herself and husband, and they 
signed a statement that either should be 
entitled to draw and that the survivor 
should own the balance, it was held that 


| 

| 

| 
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there was a gift to the husband, intended 
to take effect at the wife’s death and that 
the amount on deposit at her death was 
subject to an inheritance tax. In re 
Von Bernuth’s Estate, 143 N. Y. Supp. 
672. 30B.L. J. 965. 


§176. Deposits in trust. 


One deposited money in his name in 
trust for ‘* his niece,’’ showed her the pass 
book and told her that it would be hers 
when she became of age. But before 
that time he withdrew the money. It 
was held that it was a tentative trust onl 
and was revoked by the withdrawal. 
Hesson v. McKinley, 140 N. Y. Supp. 
724. 30B. L. J. 423. 

Where a husband deposited money in 
his name in trust for his wife and delivered 
the pass book to her, but did not declare 
that he intended a gift, the deposit was 
subject to an inheritance tax on the death 
of the husband. Jn re Halligan’s Estate, 
143 N. Y. Supp. 676. 30 L. J. 968. 

Where a depositor obtained a certificate 
of deposit payable to himself or his nephew, 
declaring that he wished the nephew to 
have the money in case of his death, it 
was held that no trust was created in favor 
of the nephew. Citizens’ Nat. Bank v. 


McKenna, Mo., 153 S. W. Rep 521. 30 
B. L. J. 489. 
A deposit ‘in trust for ‘ Benevolent 


Object’ Warburton Ave. Baptist Church ” 
is void as a trust for indefiniteness. War- 
burton Ave. Baptist Church v. Clark, 141 
N. Y. Supp. 1. 30B. L. J. 501. 


§179. Damages against bank for failure 
to honor checks. 


A bank is liable for damages where it 
refuses to honor a depositor’s check with- 
out just cause. Wiley v. Bunker Hill 
Nat. Bank, 183 Mass. 495, 67 N. E. Rep. 
655; Davis v. Standard Nat. Bank, 50 
N. Y. App. Div. 210, 63 N. Y. Supp. 767. 
30 B. L. J. 986. 

A bank which refused to honor a check 
because not signed in conformity with the 
signature card on file in the bank, though 
it had previously paid such checks, was 
held liable in damages, notwithstanding 
it had acted without malice. Reeves v. 
First Nat. Bank, Cal., 129 Pac. Rep. 800. 
30 B. L. J. 305. 

A bank is liable for refusing to honor 
a depositor’s check through an honest 
mistake. Schaffner v. Ehrman, 139 III. 
109, 28 N. E. Rep. 917; Atlanta Nat. 
Bank v. Davis, 96 Ga. 334, 23 S. E. Rep. 
190; Lorick v. Palmetto Bank & Trust 
Co., 74 S. C. 185, 54 S. E. Rep. 206. 
30 B. L. J. 987. 

The fact that a bank, in refusing to 
pay a depositor’s check, acts through an 
honest mistake, may be considered in 
mitigation of damages. Spearing v. Whit- 
ney Central Bank, La., 56 S. W. Rep. 548. 
30 B. L. J. 987. 

The fact that a holder of a check has an 
action against the bank for refusing to 
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pay it does not deprive the drawer of his 
action. National Bank of Lebanon v. 
— 12 Ky. L. Rep. 422. 30 B. L. J. 
98 


A bank cannot refuse to honor a check 
because it was given in payment of an 
election bet contrary to law. McCord v. 
California Nat. Bank, 96 Cal. 197, 31 Pac. 
Rep. 51. 30 B. L. J. 986. 

In order for a bank to be liable in 
damages for refusing to honor a depositors 
check, it must appear that the check was 
properly indorsed and presented. Harden 
v. Birmingham Trust Co., 1 Ala. App. 
610, 55 So. Rep. 943. 30B. L. J. 986. 

A bank is not liable for refusing to honor 
a check unless the relation of banker and 
depositor exists between it and the drawer. 
McKnight v. Bank of Arcadia, 114 La. 
289, 38 So. Rep. 172. 30 B. L. J. 986. 

A bank is protected in refusing to honor 
a depositor’s checks where the deposit 
is attached or garnisheed. Citizens’ Nat. 
Bank v. Alexander, 120 Pa. 476, 14 Atl. 
a 402. 30 B. L. J. 988. 

bank is not liable to a depositor for 
refusing to pay his check in currency, 
where the depositor afterwards accepted 
a draft in lieu thereof, which was promptly 
paid by the drawee. First Nat. Bank v. 
Wheatley, Neb., 1389 N. W. Rep. 673. 
30 B. L. J. 200. 

A bank, which refuses to pay on the 
depositor’s own demand, is not liablein 
an action by the depositor for slandering 
his credit. Hanna v. Drover’s Nat. Bank, 
Ill. 252, 62 N. E. Rep. 556. 30B.L. J. 
987. 

In England and some of the United 
States a notice that a third party claims 
a deposit will justify the bank in refusing 
to honor the depositor’s checks. Tassell 
v. Cooper, 9 C. B. (Eng.) 509; Nehawka 
Bank v. Ingersoll, 2 Neb. (Unoff.) 617, 
89 N. W. Rep. 618. 30 B. L. J. 987. 

By the weight of authority, where a 
bank receives notice that a deposit is 
claimed by a third party, it is justified in 
refusing to honor the depositor’s checks, 
but it should make reasonable investiga- 
tion of the claim and notify the depositor. 
Jaselli v. Riggs Nat. Bank, 36 App. D. C. 
159; McEwen v. Davis, 39 Ind. App. 109; 
Arnold v. McCungie Sav. Bank, 71 Pa. 
287. 30B. L. J. 988. 


A bank may refuse to pay a check where 
it has been notified that the money 
belongs to another than the depositor. 
Hanna v. Drovers’ Nat. Bank, 194 IIL, 
252, 62 N. E. Rep. 556; Pearce v. Dill, 149 
Ind. 136, 48 N. E. Rep. 788. 30 B. L. J. 
68, 534. 

Where a bank receives a notice that a 
third party claims a deposit, with indem- 
nity to protect the bank, it pays the money 
at its risk. First Nat. Bank v. Wells- 
borough, 71 Pa. 213. 30 8B. L. J. 534. 

Where a bank is notified that a deposit 
is claimed adversely it should give the 
depositor notice and take reasonable 
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steps to ascertain the validity of the claim 
before refusing to pay the depositor’s 
checks. Jaselli_ v. iggs, Nat. Bank, 
36 App. D. C. 159, 170. 30 B. L. J. 534. 

A bank is justified in making payments 
on the depositor’s order until it has notice 
of an adverse claim. McEwen v. Davis, 
39 Ind. 109. 30 B. L. J. 534. 

A bank may set off a depositor’s matured 
note against his deposit even though this 
necessitates refusing payment of the 
depositor’s checks. Mt. Sterling Nat. 
Bank v. Green, Ky., 35 S. W. Rep. 911. 
30 B. L. J. 326, 988. 

A bank may set off the unmatured notes 
of an insolvent depositor against his 
deposit and thereafter refuse to honor 
his checks. Owens v. First Nat. Bank, 
36 Tex. Civ. App. 490, 81 S. W. Rep. 
988. 30 B.L. J. 988. 

Amount of damages to which depositor 
is entitled for bank’s refusal to honor 
his check. Citizens’ Nat. Bank, v. Im- 
porters’, etc. Bank, 119 N. Y. 195; Clark 
Co. v. Mount Morris Bank, 85 N. Y. App. 
Div. 362; Third Nat. Bank v. Ober, 178 
Fed. Rep. 678; Svendson v. State Bank, 
64 Minn. 40, 65 N. W. Rep. 1086; Patter- 
son v. Marine Bank, 130 Pa. 419, 18 Atl. 
Rep. 632; Western Nat. Bank v. White, 
Tex., 131 S. W. Rep. 828; Columbia Nat. 
Bank v. MacKnight, 29 App. D. C. 580. 
30 B. L. J. 988-989. 

A bank is not liable for exemplary 
damages for refusing to pay a check unless 
it acted with fraud, malice or gross 


negligence. Winkler v. Citizens’ State 
Bank, Kans., 131 Pac. Rep. 597. 30 
B. L. J. 500. 

DURESS. 


See Consideration, §134. 


EXECUTORS AND ADMINISTRA- 
TORS. 


§187. Powers and liabilities of executors 
and administrators. 


A foreign corporation may act as execu- 
tor or administrator in Dctemane. Fi- 
delity Ins. etc. Co. v. Nivens, 5 Houst. 
(Del.) 416. 30 B. L. J. 611. 

A corporation organized under the laws 
of another state may act as executor in 
New York, provided such state extends 
similar privileges to New York corpora- 
tions. L. of N. Y., 1911, Chap. 186. 
30 B. L. J. 610. 


FORGED PAPER. 
See Savings Banks, §423. 


§191. Bank held not entitled to recover 
money paid on _ check bearing 
forged signature. 

A bank cannot recover the money paid 
on a check bearing a forged signature 
where the party to whom the payment 
was made was without fault and would 
be prejudiced by being compelled to repay. 


FORGED PAPER (Continued). 


People’s Bank v. Franklin Bank, 88 Tenn. 
299, 12S. W. Rep. 716. 30B. L. J. 526. 

The fact that a bank, receiving a check 
from a stranger, does not notify the drawee 
bank thereof does not render it liable 
to the drawee where it is discovered after 
payment that the check is a forgery. 
Salt Springs Bank v. Syracuse Sav. Inst., 
2 Barb. (N. Y.)101. 30 B. L. J. 833. 


§192. Bank allowed to recover money 
paid on check bearing forged 
signature. 


Where a bank received a check from an 
unidentified stranger, and collects it from 
the drawee, the latter may recover the 
money upon discovering the signature 
to be a forgery, if the first bank is thereby 
placed in no worse position than if the 
check had been refused on presentment 
Canadian Bank of Commerce v. Bingham, 
30 Wash. 484, 71 Pac. Rep. 43. 30 B.L.J. 
759. 

A bank may recover the money paid on 
a check bearing a forged signature where 
the party to whom the payment was made 
was negligent in receiving the check. 
First Nat. Bank v. First Nat. Bank, 151 
Mass. 280, 24 N. E. Rep. 44; Williamson 
v. McDowell Bank, 66 W. Va. 545, 66 
S. E. Rep. 761. 30 B. L. J. 528. 

A bank which has paid money on a 
forged check may recover it where the 
person to whom the payment was made 
is not placed in a worse position than he 
would have been had the check been 
refused on presentment. First Nat. Bank 
v. First Nat. Bank, Ind., 30 N. E. Rep. 
808. 30 B. L. J. 832. 

By the weight of authority a bank 
which cashes a check for a stranger is 
bound to make reasonable inquiry as to 
his identity and the validity of the instru- 
ment and, by presenting it to the drawee 
bank it represents that it has performed 
this duty. Woods v. Colony Bank, 114 
Ga. 683, 40 S. E. Rep. 720. 30 B. L. J. 
833. 


§197. Liability of drawee bank to drawer 
where check paid on _ forged 
indorsement. 


A, pretending to be the agent of B, 
obtained a check payable to B’s order, 
forged B’s indorsement and collected the 
money; the drawee bank was held liable 
to the drawer. Goodfellow v. First Nat. 
Bank, Wash., 129 Pac. Rep. 90. 30 
B. L. J. 212. 


§200. Checks delivered to impersonator. 


Where two persons, representing them- 
selves to be employes of a railroad, ob- 
tained pay checks and negotiated them it 
was held that their indorsements were 
forgeries and that the railroad was not 
liable on the checks. Simpson v. Denver 
& R. G. R. Co., Utah, 134 Pac. Rep. 883. 
30 B. L. J. 877. 

Where an employe, by fraud, obtained 
from his employer checks payable to 
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fictitious persons and collected them the 
drawee bank was held not liable to the 
ave Hartford v. Greenwich Bank, 
142 N. Y. Supp. 387. 30 B. L. J. 721. 


§201. Right of bank to recover money 
paid on forged indorsement. 


A drawee bank, which pays a check 
bearing a forged endorsement, may recover 
the money from the party to whom 
payment was made. First Nat. Bank v. 
City Nat. Bank, 182 Mass. 130, 65 N. E. 
Rep. 24. 30 B. L. J. 66. 

Where the indorsement of the payee of 
a check is forged, and the check is collected 
from the drawee by a trust compan 
which indorses the check and came 
guaranties previous indorsements, the 
drawee bank may recover from the trust 
company. 
tee Trust & Safe Deposit Co., = Pa. 616, 
56 Atl. Rep. 72. 30 B. L. J. 6 

One who takes a check on a Sissi of 
the payee’s indorsement, and _ himself 
indorses it, is liable to the bank on which 
the check is drawn, if the bank pays in 
ignorance of the forgery and without 
negligence. First Nat. Bank v. Farmers’ 
& Merchants’ Bank, 56 Neb. 149, 76 N. W. 
Rep. 430. 30 B. L. J. 67. 

While a drawee bank should give prompt 
notice after discovering that it has paid 
a check bearing a forged indorsement a 
delay will not interfere with its right to 
recover the money unless it can be shown 
that the party to whom the payment was 
made suffered a loss as a result of the 
delay. Third Nat. Bank v. Merchants’ 
Nat. Bank, 76 Hun. (N. — 27 N. Y. 
Supp. 1070. 30 B. L. J. 6 


§202. Depositor’s duty to aes pass, etc. 
book when balanced. 


A confidential clerk forged 28 checks, 
collected them, and destroyed them as 
returned from the bank. The depositor 
compared the genuine checks with the 
check book, but made no comparison 
with the pass book and never asked the 
clerk for the check list. It was held that 
the bank was liable for the checks paid 
prior to the time when the pass book 
was first balanced, but not for those paid 


thereafter. Morgan v. United States 
Mortgage & Trust Co., N. Y., 101 N. E. 
Rep. 871. 30 8B. L. J. 409. 

GIFTS. 


§212. Gifts of bank deposits. 

There is no gift of a savings account 
where the depositor retains the pass book 
and there is no evidence showing an in- 
tention to make a gift. Providence Inst. 
for Savings v. Wallace, R. I., 85 Atl. Rep. 
923. 30B. L. J. 427. 


GUARANTY. 
See Banking. 
§216. Construction of contract of guaranty. 


A guaranty of an overdraft ‘‘ to the 
extent of $4,500,"" providing that all 


| above is extinguished, 


Second Nat. Bank v. Guaran- | 
| the purchaser was put on inquiry and was 
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receipts should be deposited “until the 

is a guaranty of 
an existing overdraft and not a continuing 
guaranty and is satisfied when the receipts 
deposited amount to $4,500. First Nat. 
Bank v. Bickel, Ky., 156 S. W. Rep. 859. 
30 B. L. J. 886. 


HOLDERS IN 
See Usury, §498. 


DUE COURSE. 


| §221. Holder must take without notice 


of defect. 


Where a certified check was marked 
by the drawee bank with two stars, 
indicating that it had been paid, but the 
money was afterwards refunded and the 
checks returned to a member of the payee 
firm, who transferred it 14 months later 


not a holder in due course. Silverman v. 
National Butchers’ & Drovers’ Bank, 98 
N. Y. Supp. 209. 30 B. L. J. 242. 

Where a town treasurer indorses and 
negotiates a check payable to the town, 
the indossement is notice of the infirmity 


| in the holder’s title and a bank which 


later purchases the check is liable for 
the amount to the issuing bank. Franklin 
Sav. Bank v. International Trust Co., 
ag 102 N. E. Rep. 363. 30 B. L. J. 


A bank discounting a note with notice 
that it was given for mining stock is not 
put upon inquiry so as to be deprived of 
the rights of the holder in due course. 
McMillan v. First Nat. Bank, Ga., 78 
S. E. Rep. 734. 30 B.L. J. 800. 


§223. Holder must take instrument before 
maturity. 

The fact that a note is transferred after 
maturity is not a defense to an action by 
the transferee. Showell, Fryer & Co. v. 
Barr, Pa., 86 Atl. Rep. 786.. 30 B. L. 3. 
594. 


§224. Time of acquiring checks and de 
mand notes. 


One who receives a check by the indorse- 
ment of the payee within two days after 
it is drawn acquires it before it is overdue 
and it is a holder in due course. Asbury 
= i? Ky., 151 S. W. Rep. 372. 30 

A pty negotiated five months after 
its date is not overdue and not open to 
defenses. Bull v. Bank of Kasson, 123 
U. S. 105. 30B. L. J. 676. 


A_ check negotiated five months after 
its date is overdue and open to defenses. 
Cowing v. Altman, 71 N. Y. 435. 30 
B. L. J. 676. 


§225. Holder must take for value. 


One who receives a note from the payee 
before maturity in payment of a pre- 
existing debt is a holder in due course. 
Broderick & Bascom Rope Co. v. McGrath, 
142 N. Y. Supp. 497. 30 B. L. J. 735. 


_ 


LEGAL INDEX 


HOLDERS IN DUE COURSE (Cont.) 


Where a bank discounts a note and 
allows the indorser to check out the pro- 
ceeds, without notice of any defense to 
the note, it is a holder in due course. 
Oppenheimer v. Radke & Co., Cal., 129 
Pac. Rep. 798. 30 B. L. J. 308. . 

Where a bank customarily credits a 
customer’s account with paper indorsed 
by him, and charges back unpaid instru- 
ments, it is not a holder in due course of 
a note indorsed to it by him, and the note 
is subject to the defenses in its hands. 
Third Nat. Bank v. Exum, N. C., 79 S. E. 
Rep. 498. 30 B. L. J. 979. 

bank which credited a check for 
$5,240 to the account of the depositor 
and allowed him to draw $640, was held 
not to be a holder in due course and was 
not entitled to recover the amount paid 
from the drawer of the check. Southwest 
Nat. Bank v. House, Mo., 157 S. W. Rep. 
809. 30 B. L. J. 724. 


§227. Rights of holders in due course. 


A bona fide holder of a note may recover 
thereon though it was given for a gambling 
debt. Storz Brewing Co. v. Skirving, 
Neb., 142 N. W. Rep. 669. 30 B. L. J. 730. 

One who makes a note at a time when he 
is so intoxicated as to be deprived of the 
use of his faculties is not liable thereon, 


even to a holder in due course. Green v. 
Gunsten, Wis., 142 N. W. Rep. 261. 
30 B. L. J. 802. 


Fraud and failure of consideration are 
not good defenses against a holder in due 


course. First State Bank v. Tobin, Okla., 
134 Pac. Rep. 395. 30 B. L. J. 975. 
INDORSEMENTS. 


§240. Release of indorser. 


An indorser is discharged by an ex- 
tension of time unless he is a party to the 
agreement, or recourse is expressly re- 
served. In re Moritz’s Estate, Pa., 86 
Atl. Rep. 875. 30 B. L. J. 585. 


$242. Irregular indorsements. 


One who indorses a note before the 
payee is an irregular indorser and liable 
as indorser to a purchaser of the note. 
Yonkers Nat. Bank v. Mitchell, 141 N. Y. 
Supp. 128. 30 B. L. J. 513. 


INTEREST. 


§249. Construction and validity of inter- 
est clause. 


A note, payable one day after date, 
when filled out, read ‘‘with interest at 
6% per annum without interest.” A 
revenue stamp was affixed so as to cover 
up “with interest at 6." It was held 
that the note was payable without interest, 
drawing interest only from the time of 
demand. Pierpoint v. Pierpoint, W. Va., 
76 S. E. Rep. 848. 30 B. L. J. 135. 


§251. Computation of interest. 
See Usury, §494 
Where a note runs for a certain number 
of days, interest should be computed on 
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the basis of 365 days to the year. Where, 
however, there is a custom to that effect, 
the computation may be made on the 
basis of 360 days to the year. Bank of 
Burlington v. Durkee, 1 Vt. 399; Pool v. 
White, 175 Pa. St. 459, 474. 30 B. L. J. 63. 


§252. Time when interest starts to run. 


Where a note is payable on a day cer- 
tain, and contains no provision for interest, 
interest may be collected at the legal rate 
from the date of maturity. Randall v. 
Grant, 59 N. Y. App. Div. 485; Butcher v. 
Brand, 6 Iowa 235; Pollard v. Yoder, 9 
Ky. 264; Buckley v. Seymour, 30 La. 
Ann. 1341. 30 B. L. J. 64. 


LIBEL AND SLANDER. 


Libel and slander. 


The president of a bank, being asked 
for information concerning a certain com- 
pany, replied by letter that no one had 
any faith in the integrity or ability of the 
company’s officers and that the secretary 
was regarded as one of the most tricky 
men in the community. It was held that, 
if the letter of inquiry was written merely 
for the purpose of creating the foundation 
for an action for damages, the president 
was not liable to the secretary, but that, 
if the object of the inquiry was to locate 
the source of evil reports for the purpose 
of stopping them, the president was liable. 
Richardson v. Gunby, Kans., 127 Pac. Rep. 
533. 30B.L. J. 21. 


LIEN AND SET OFF. 
See Deposits. §179. 


§261. Lien and set-off in general. 


The right of a bank to set off the 
matured note of a deceased depositor is 
optional and may not be exercised after 
the appraisers have set apart the deposit 
for the support of the depositor’s family. 
Luthersville Banking Co. v. Hopkins, 
Ga., 77 S. E. Rep. 589. 30 B. L. J. 580. 

Where a bank accepted a renewal note 
on a false statement by the maker as to his 
financial condition, it was entitled to 
rescind the transaction and set off the 
note against the maker’s deposit. Mann 
v. Franklin Trust Co., 143 N. Y. Supp. 
660. 30 B. L. J. 970. 


MARRIED WOMEN. 
§273. Rights and liabilities of married 
women generally. 


In Arkansas a woman is not liable on 
a note, which she signed with her husband, 
to raise money for use in his business. 
McCarthy v. People’s Sav. Bank, Ark., 
156 S. W. Rep. 1023. 30 B. L. J. 659. 


MATUR’'TY. 
See Negotiability, §306. 


§278. Notes secured by mortgage. 


A note bearing interest at 8% per annum, 
and providing that “if interest be not 
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paid annually to become as principal and 
to bear the same rate of interest,” is not 
construed as providing for the payment 
of interest annually. Consequently a 
mortgage securing the note, providing 
for foreclosure if the note is not paid 
according to its tenor, cannot be fore- 
closed upon a default in payment of 
interest. Frye v. Sheperd, Mo., 158 S. W. 
Rep. 717. 30 B. L. J. 797. 


MONEY ORDERS. 


§285. Negotiability of money orders. 
Money orders are not negotiable. 
United States v. Stockgrowers’ Nat. 
Bank, 30 Fed. Rep. 912; Moore v. Skyles, 
33 Mont. 135, 82 Pac. Rep. 799; Bolognesi 


v. United States, 189 Fed. Rep. 335. 
30 B. L. J. 535. 
MORTGAGES. 


See Maturity, §278. 
Negotiability, §301. 


Construction of mortgage. 


The validity and construction of a 
mortgage are determined by the law of 
the state where the mortgaged property is 
situated. People’s Bldg. etc. Ass’n. v. 
Parrish, 1 Neb. (Unoff.) 505, 96 N. W. 
Rep. 243. 30 B. L. J. 242. 


Transfer of mortgaged premises. 


The effect of conveying land subject to 
a mortgage is to charge the encumbrance 
primarily on the land, so as to prevent the 
purchaser from claiming against his vendor 
in the event of his losing the land by 
foreclosure or being called upon to pay 
the mortgage. McNaughton v. Burke, 
63 Neb. 704, 89 N. W. Rep. 274. 30 B. L 
J. 330. 

The purchaser of mortgaged property 
does not become personally liable for the 
mortgage debt, unless he assumes such 
liability. Scholten v. Barber, 217 III. 
148, 75 N. E. Rep. 460; Mueller v. Renkes, 
31 Mont. 100, 77 Pac. Rep. 512; Collins 


v. Davis, 132 N. C. 106, 43 S. E. Rep. 579; 
Schaeffer v. Schaeffer, 182 Pa. 598, 
38 Atl. Rep. 474. 30 B. L. J. 330. 


By selling mortgaged property subject 
to the mortgage the mortgagor does not 
relieve himself of personal liability on 
the note or bond, evidencing the debt. An- 
thony Inv. Co. v. Law, 62 Kans. 193, 
61 Pac. 745; Wadsworth v. Lyon, 93 N. Y. 
201. 30 8B. L. J. 330. 


Where mortgaged premises have been 
sold and the purchaser has assumed the 
payment of the mortgage debt an extension 
of time based upon a valid consideration 
without the consent of the mortgagor, 
discharges him from liability. Home 
Nat. Bank v. Waterman, 134 Ill. 461, 
29 N. E. Rep. 503; Union Stove Works 
v. Caswell, 48 Kans. 689, 29 Pac. Rep. 
1072; Pratt v. Conway, 148 Mo. 291, 
40 S. W. Rep. 1028. 30B. L. J. 330. 
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Priorities between different assignees. 


If two assignments of the same mortgage 
are taken by different persons in good 
faith, the one who first records his assign- 
ment is entitled to priority. Potter v. 
Stransky, 48 Wis. 235, 4 N. W. Rep. 95. 
30 B. L. J. 764. 


Absolute deed as mortgage. 

Where a deed, though absolute in form, 
is intended by the parties to be nothing 
more than security for a debt, a court of 
equity will enforce the instrument as a 
mortgage. Overstreet v. Baxter, 30 
Kans. 55; Klinck v. Price, 4 W. Va. 4; 
Moore v. Wade, 8 Kans. 380; Reeder v. 
Gorsuch, 55 Kans. 553, 40 Pac. Rep. 897; 


McNamara v. Culver, 22 Kans. 661. 
30 B. L. J. 931-932. 
NEGOTIABILITY. 


See Money Orders, §285. 


§297. Words of negotiability. 


An instrument not payable to order or 
bearer is not negotiable. et v. Ruggles, 
Wash., 131 Pac. Rep. 202. 30 B. L. J. 508. 


A note not payable to order or bearer 
is not negotiable. Kinsella v. Lockwood 
140 N. Y. Supp. 513. 30 B. L. J. 430. 


A note, payable to the estate of a person 
on her death, is not negotiable, because not 
payable to order or bearer. Kerr v. 
Smith, 142 N. Y. Supp. 57. 30 B. L. J. 731. 


§298. Words destroying negotiability. 


A note payable at the rate of $20 a 
month, declaring the title to the property 
for which it was given should remain in 
the seller until the payment of the note, 
that the payee might retake the property 
and declare the note due at any time, and 
that, if the purchaser disposed of the 
property at any time he would pay the 
balance due on the note as rental, is 
non-negotiable. Kimpton v. Studebaker 
Bros., 14 Idaho 552, 94 Pac. Rep. 1039. 
30 B. L. J. 238. 


A note given for property, providing that 
title to the property should remain in the 
seller until the note should be paid, is 
non-negotiable. Gazlay v. Reigel, 12 Pa. 
Super. Ct. 501; Third Nat Bank v. Arm- 
strong, 25 Minn. 530. 30 B. L. J. 237. 


§299. Stipulations in general not af- 
fecting negotiability. 

By the weight of authority, a note in 
payment for property, prov iding that the 
title thereto shall remain in the seller 
until the note is paid, is negotiable. 
First Nat. Bank v. Slaughter, 98 Ala. 602, 
14 So. Rep. 545; Howard v. Simpkins, 69 
Ga. 773; Third Nat. Bank v. Bowman- 
Spring, 50 N. Y. App. Div. 66; Mott v. 
Havana Nat. Bank, 22 Hun (N. Y.) 354; 
Choate v. Stevens, 116 Mich. 28, 74 N. W. 
Rep. 289; W. W. Kimball Co. v. Mellon, 
80 Awis. 133, 48 N. W. Rep. 1100; Heard 
v. Dubuque County Bank, 8 Neb. 10; 
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Chicago Ry. Co. v. Merchants’ Bank, 
136 u S. 268. 30 B. L. J. 236-237. 
A note is negotiable though it provides 


that title to the property sold shall remain 
in the seller, etc. Ex parte Bledsoe, Ala., 
61 So. Rep. 813. 30 B. L. J. 663. 

A note is negotiable though it contains a 
waiver of exemption, an agreement to pay 
attorney's fees and a provision that the 
title to the property for which it is given 
shall remain in the seller. Bledsoe v. City 


Nat. Bank, Ala., 60 So. Rep. 429. 30 
B. L. J. 323. 
§301. Instruments secured by mortgage 


or deed. 


The negotiability of a note is not 
affected by the fact that it is secured by a 


mortgage. Olds v. Cummings, 31 IIl. 
188; Miller v. Larned, 103 Ill. 562. 30 
B. L. J. 533. 


A note, secured by a three year mortgage, 
allowing ‘the maker to anticipate payment 
in whole or in part, is not negotiable. 
Pierce v. Talbot, Mass. 100 N. E. Rep. 553. 
30 B. L. J. 215, 532 

The fact that a note appears on its face 
to be secured by a trust deed does not 
affect its negotiability. Metcalf v. Draper, 
98 Ill. App. 399, 406; Naef v. Potter, 127 
Ill. Ap. 106, Aff’d., 226 Ill. 628, 80 N. E. 
Rep. 1084. 30 B. L. J. 533. 

A note reciting that it is subject to 
the provisions of a deed is not negotiable. 
Pope & Ballance v. Righter-Parry Lumber 
N. Car., 78 S. E. Rep. 65. 30 B. L. J. 


§302. 
ticular fund. 


A bill of exchange, payable out of a 
particular fund, is not negotiable. Jenney 
v. Herle, 2 Ld. Raym. (Eng.) 1361. 
30 B. L. J. 10. 

A bill of exchange, directing that the 
amount thereof be deducted from money 
due the drawer in certain loans, and 
payable in installments at designated 
periods in the construction of certain 
buildings, is not negotiable. Tisdale 
Lumber Co. v. 
1021. 30 B. L. J. 33. 


§303. Conditional instruments. 


An instrument, payable “four years 
after date, if I am then living,” is con- 
ditional and, therefore, non-negotiable. 
Braham v. Bubb, MS., Trin. Term 1826. 
30 B. L. J. 10. 


§304. Certainty of amount. 


A clause in a note which renders the 
amount payable uncertain destroys its 
negotiability. Bell v. Riggs, Okla., 127 
Pac. Rep. 427. 30B. L. J. 133. 

A bill payable with exchange is not 
negotiable, though drawn and payable at 
the same place. (This rule is changed b 
the Negotiable Instruments Law.) Sout 
Whitley Hoop Co. v. Union Nat. Bank, 
Ind., 101 N. E. Rep. 824. 30 B. L. J. 591. 


Instruments payable out of par-— 


Piquet, 137 N. Y. Supp. 


| order, 
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§305. Certainty as to payee. 


An instrument, payable a certain num- 
ber of days after a certain party should 
marry, is uncertain as to payment and is 
non-negotiable. Beardsley v. Baldwin, 
2 Strange (Eng.) 1151. 30 3. L. J. 10. 


§306. Time of payment. 


Astipulation in a note: ‘‘The makers and 
indorsers hereof severally * * * agree 
to any extensions of time of payment and 
partial payments, before, at or’ after 
maturit does not destroy the negotia- 
bility of | the note. Such a provision does 
not mean that the maker or holder could 
arbitrarily extend the time of payment 
without the consent of the other, but 
simply means that, in case the maker 
and holder should agree upon an extension, 
the sureties and indorsers should not be 
discharged. Longmont National Bank v. 
Loukonen, a 127 Pac. Rep. 947. 
30 B. L. J. 3 

A note a on or before a certain 
day is negotiable. Beatty v. Daan 
College, 177 Ill. 280. 30 B. L. J. 5 

A note payable to the estate of a ii 
on her death is not negotiable because not 

ayable at a determinable future time. 
ow v. Smith, 142 N. Y. Supp. 57. 
30 B. L. J. 731. 


§309. Medium of payment. 


A certificate of indebtedness issued by a 
county is negotiable, though payable 
“in New York or Chicago exchange.” 
Security Trust Co. v. Des Moines County 
198 Fed. Rep. 331. 30 B. L. J. 26. 

A certificate of deposit, payable to 
“in current funds on the return of 


this certificate properly indorsed,’’ is 
negotiable. Pomeroy Nat. Bank v. 
Huntington Nat. Bank, W. Va., 79 S. E. 
Rep. 662. 30 B. L. J. 973. 

NOTARIES. 


§314. Acknowledgments of instruments 
taken before notaries who are of- 
ficers, or stockholders, or both in 
interested corporation. 


The cashier of a bank may, as notary, 
take the acknowledgment of a mortgage 


| running to the bank. Bank of Woodland 


v. Oberhaus, 125 Cal. 320, 57 Pac. Rep. 
1070. .30 B. L. J. 154. 

The acknowledgment of a mortgage, 
taken by the cashier of the mortgagee 
bank, is valid, although = of the proceeds 
was used to pay the mortgagor’s debt to 
the cashier. Bardsley v. German Ameri- 
can Bank, 113 Iowa 216, 84 N. W. Rep. 
1041. 30B. L. J. 154. 

The secretary of a corporation, charged 
with the duty of countersigning and 
registering deeds executed by the cor- 
poration, may take the acknowledgment 
on such a deed. Sawyer v. Cox, 63 Ill. 130, 
30 B. L. J. 154. 

The secretary and treasurer of a cor- 
poration may take the acknowledgment 
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of a mortgage running to the corporation. 
Horbach v. Tyrrell, 48 Neb. 514, 67 N. W. 
485. 30 B. L. J. 154. 
stockholder in a corporation is not 

disqualified to act as notary in taking the 
acknowledgment of a mortgage or other 
instrument, in which the corporation is 
beneficially interested. Read v. Toledo 
Loan Co., 68 Ohio St. 280, 67 N. E. Rep. 
729; Kennedy v. Security B. & S. Ass’n., 
Tenn., 57 S. W. Rep. 388; Cooper v. 
Hamilton etc. Ass’n., 97 Tenn. 285, 37 
S. W. Rep. 12. 30 B. 'L. J. 154-5. 

By the weight of authority the fact that 
a notary is a stockholder in a corporation, 
which is beneficially interested in a 
transaction, disqualifies him from taking 
the acknowledgment on an instrument 
executed in connection with the trans- 
action. Chadron Loan etc. Ass’n. v. 
O’Linn, 1 Neb. (Unoff.) 1, 95 N. W. Rep. 
368; Rushton v. Davis, 126 Ala. 362, 28 
So. Rep. 476; Maxwell v. Lincoln ete. 
Ass’n., 216 Ill. 85,74 N.E. Rep.804; Maddox 
v. Wood, Ala., 43 So. Rep. 968; Smith 
v. Clark, 100 Ia. 605, 69 N. W. Rep. 1011; 
Kothe v. Krag-Reynolds Co., 200 Ind. 
App. 293, 50 N. E. Rep. 594; Miles v. 
Kelley, 16 Tex. Civ. App. 147, 40 S. W. 
Rep. 599; Workman’s Mutual "Aid Ass'n. 
v. Monroe, Tex. Civ. App., 53 S. W. Rep. 
1029; Boswell v. First Nat. Bank, Wyo., 
92 Pac. Rep. 624. 30 B. L. J. 155-6. 


NOTICE OF DISHONOR. 


§321. Notice of dishonor in general. 
Outline of the law of notice of dishonor. 
30 B. L. J. 873-876. 


§322. By whom notice may be given. 


A verbal notice of dishonor need not 
necessarily be given by the holder person- 
ally, but may be given through his agent. 
Kelly v. Theiss, 77 N. Y. ~—e Div. 81, 
78 N. Y. Supp. 1050. 30 B. L. J. 17. 


§323. To whom notice may or should be 
given. 


An indorser is not entitled to notice 
where the instrument was made or accepted 
for his accommodation. Blenderman v. 
Price, 50 N. J. L. 296; Morris v. Birming- 
ham Nat. Bank, 93 Ala. 511, 9 So. Rep. 
606. 30 B. L. if 872. 

An indorser is not entitled to notice 
of the dishonor of a note made for his 
accommodation. Mercantile Bank v. Bus- 
=. 113 S. W. Rep. 390. 30B. L. J. 


That an indorser is a director and stock- 
holder in a corporation, which signed a note 
as maker does not establish that the note 
was made for his accommodation so as 
to dispense with the necessity of notice. 
First Nat. Bank v. Bickel, Ky., 137 S. W. 
Rep. 790. 30 B. L. J. 873. 

Notice need not be given to the person 
to be charged individually, but may be 
Rar to his agent. Scarborough v. City 

at Taz Ala., 48 So. Rep. 62. 30 
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A payee who indorses is liable as in- 
dorser, not as maker, and is entitled to 
notice of dishonor. Burwell v. Gaylord, 
— 138 N. W. Rep. 685. 30 B. L. J. 


§324. Form and contents of notice. 

No particular form of notice of dishonor 
is required. Zollner v. Moffitt, 222 Pa. 
St. 644, 72 Atl. Rep. 285. 30 B.L. J. 16 

The form of notice of dishonor is im- 
material, so long as the party to be charged 
is apprised of the dishonor. Martin 
Dumee & Co. v. Brown, 75 Ala. 442; 
Kilgore v. Bulkley, 14 Conn. 362, 30 
B. L. J. 16. 


Notice of dishonor may be given 
verbally or in writing. Standard Sewing 
Machine Co. v. Smith, Del., 40 Atl. Rep. 
1117; Zollner v. Moffitt, 222 Pa. 644, 72 


; Atl. Rep. 285; Martin Dumee & Co. v. 


Brown, 75 Ala. 442. 30 B. L. J. 17. 

A verbal notice of dishonor is valid. 
Woodin v. acme 16 Barb. (N. Y.) 146. 
30 B. L. J. 1 

In Sconce, under the Negotiable 
Instruments Law, as adopted in that state 
alone, a notice of dishonor must be in 
writing. Grayson County Bank v. Elbert, 


143 Ky. 750, 137 S. W. Rep. 792. 30 
B. L. J. 18 
Where it is claimed that notice was 


verbally given, it must appear that the 
party giving the notice intended it to 
operate as a notice at the time of giving 
it. German American Bank v. Atwater, 
165 N. Y. 36. 30B.L. J. 18. 

An error in a notice in describing the 
note does not invalidate the notice if the 
arty notified is not misled thereby. 
Howland Me Adrian, 30 N. J. Eq. 41 

. 16. 


is valid although it incorrectly 
describes the dishonored instrument, 
if it does not mislead the party notified. 
Spann v. Baltzell, 1 Fla. 301, 324. 30 
B. L. j. 17. 


A notice is sufficient if, on the whole, 
it so designates or distinguishes the paper 
as to leave no reasonable doubt in the mind 
of the party notified what paper was 
intended. Rudd v. Deposit Bank, 105 
Ky. 443, 49 S. W. Rep. 207. 30 B. L. J. 
17. 


A notice of dishonor should, either 
expressly, or by implication, contain the 
following: First, a true description of the 
note, so as to ascertain its identity; 
second, an assertion that it has been duly 
presented to the maker at its maturity 
and dishonored. Graham v. Sangston, 
1 Md. 59. 30B.L. J. 19. 


Under the California Civil Code, pro- 
viding that a notice of dishonor must 
inform the indorser that the instrument 
has been dishonored, it is held that a mere 
demand of payment upon the indorser 
is not notice that a like demand has been 
made upon the maker and that payment 
has been refused. Merchants’ Nat. Bank 
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v. Bentel, 15 Cal. App. 170, 113 Pac. Rep. 
708. 30B.L. J. 19. 

A notice of dishonor need not expressly 
state that the dishonored instrument was 
presented for payment and payment 
refused. Mills v. Bank of the United 
States, 11 Wheat. (U. S.) 431, 6 L. Ed. 
512; Cromer v. Platt, 37 Mich. 132. 30 
B. L. J. 19, 107. 

A notice is valid although it does not 
state that the instrument has been dis- 
honored by non-acceptance or non-pay- 
ment. Burkman v. Trowbridge, 9 Mich. 
209. 30 8B. L. J. 108. 

An unsigned notice of dishonor is 
invalid. Walker v. Bank of Missouri, 
8 Mo. 705; Bank v. Dibrell, 91 Tenn. 301. 
30 B. L. J. 18. 

A notice of dishonor must be signed. 
Walmsley v. oa, 44 Barb. (N. Y.) 312. 
30 B. L. J. 1 

Under the Negotiable Instruments Law, 
except as adopted in Kentucky, a written 
notice of dishonor is valid, though not 
signed. Under the Kentucky statute the 
notice must be signed. Grayson County 
Bank v. Elbert, 143 ~e. 750, 137 S. W. 
Rep. 792. 30 B. L. J. 

The failure of a oh Ne to state the date 
of the dishonored instrument, or the giving 
of a wrong date, does not affect the 
validity of the notice, if the party notified 
is not misled. Gill v. Palmer, 29 Conn. 54. 
30 B. L. J. 17. 

A notice of dishonor need not specifically 
state that the sender looks to the indorser 
for payment. Burgess v. Vreeland, 54 
N. J. L. 71; Salamon v. Pfeister, N. J., 
31 Atl. Rep. 602; Nelson v. First Nat. 
Bank, 69 Fed. Rep. 798; — © Harts, 
3 Conn. 516. 30 B. L. j.1 

An error in a notice as to al amount of 
the dishonored instrument does not in- 
validate the notice unless the party notified 
is misled. Snow v. Perkins, 2 Mich. 238; 
Bank of Rochester v. Gould, 9 Wend. 
(N. Y.) 279; Cayuga County Bank v. 
Warden, 6 N. Y. 19. 30B.L. J. 110. 

A mistake in a notice of dishonor as to 


one of the parties, or the omission of a | 


name, does not invalidate the notice, 
unless the party notified is misled. Sasscer 
v. Farmers’ Bank, 4 Md. 409; Dodson v. 
Taylor, 56 N. J. L. 11; Kehoe v. Manning, 
38 Mo. 281; Mills v. "Bank of the United 
States, 11 Wheat. ' S.) 431, 6 L. Ed. 
512. 30B.L. J. 11 

Where a notice Dicaneites stated the 
name of the maker of the dishonored note, 
it was held invalid, the party notified 


the error. McGeorge v. 45 
N. J. L. 395. 30B.L. J. 112. 

A notice which did not state the name 
if the maker of the dishonored note, was 
held insufficient in Home Insurance Co. 
v. Green, 19 N. Y. 518. 30 B.L. J. 112. 

A notice to the drawer of a bill was held 
valid although it did not state the name of 
the drawee. Gill v. Palmer, 29 Conn. 54. 
30 B. L. J. 188. 


| addressing it to the prior indorser. 
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A notice is valid though it incorrectly 
states the name of the maker of the dis- 
honored note. Hodges v. Shuler, 22 N. Y. 
114. 30 B. L. J. 187. 

By the weight of authority a notice 
of dishonor is valid although it is undated, 
or incorrectly dated, or fails to give the 
date of the execution or maturity of the 
dishonored instrument, or gives such 
date incorrectly, where the party notified 
is not misled by the error. Artisans’ 
Bank v. Backus, 36 N. Y. 100; Derham v. 
Donohue, 155 Fed. Rep. 385; Tobey v. 
Lennig, 14 Pa. 483; Northup v. Cheney, 
27 N. Y. App. Div. 418, 50 N. Y. Supp. 
389; Mills v. Bank of the United States, 
11 Wheat, (U. S.) 431, 6 L. Ed. 512; 
Hermann Lumber Co. v. Bjurstrom, 74 
Mise. Rep. (N. Y.) 93, 131 N. Y. Supp. 
689; Shelton v. Braithwaite, 7 Mees. & 
Wels. (Eng.) 436; Bank of Cooperstown v. 
Woods, 28 N. Y. 545; Youngs v. Lee, 12 
N. Y. 551; Standard Sewing Machine Co. 
v. Smith, Del., 40 Atl. Rep. 1117; Gates v. 
ieee 60 N. Y. 518. 30 B. L. J. 188- 


"i undated notice, stating that a note 
was presented ‘this day” is invalid. 
Wynn v. Alden, 4 Denio (N. Y.) 163. 30 
B. L. J. 188. 

A notice cf the dishonor of a note matur- 
ing Sept. 9th, was dated the 10th by mis- 
take and stated that the note was “ this 
day protested.’’ The notice was _ held 
insufficient. Walmsley v. Acton, 44 Barb. 
(N. Y.) 312. 30 B. L. J. 189. 

A notice, dated by mistake two days 
before the maturity of the dishonored note, 
is invalid. Townsend v. Lorain Bank, 2 
Ohio St. 345, 353. 30 B. L. J. 189. 

A notice stating that a note was pre- 
sented one day later than the actual pre- 
sentment is invalid. Ransom v. Mack, 
2 Hill (N. Y.) 587. 30 B. L. J. 189. 

A notice delivered to an indorser, but 
incorrectly addressed to another person, 
is insufficient. Marshall v. Sonnemann, 
216 Pa. 65, 64 Atl. Rep. 874. 30 B. L. J. 
192. 


A notice, though incorrectly directed, 
if delivered to the person for whom it is 
intended, is sufficient. Wilson v. Peck, 
66 Misc. Rep. 179, 121 N. Y. Supp. 344. 
30 B. L. J. 192. 

A notice sent by one indorser to another 
need not be prepared by the sender; he 
may use the notice received by him, 
Oakley 


| v. Carr, 66 Neb. 751, 92 N. W. Rep. 1000. 
30 B. L. J. 192. 
having testified that he was misled by | 


| 
| 
| 


§325. Place of sending notice; diligence in 
locating indorser. 

A notice may be sent to an indorser's 
place of business although he resides in 
another town and receives some of his 
mail there. Wooley v. Lyon, 117 Ill. 244. 
30 B. L. J. 282. 

A notice to an indorser’s former place of 
business, the holder not knowing that the 
indorser had ceased business, was held 
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sufficient. Bank of Seater v. Shaw, 142 
Mass. 290. 30 8B. L. J. 4 

If an indorser is ZY a = his place 
_of business notice may be left with the 
person in charge; if there is no one there 
the giving of notice is deemed waived. 
American Exchange Nat. Bank v. Ameri- 
can Hotel Victoria Co., 103 N. Y. App. 
peg 372, 92 N. Y. Supp. 1006. 30 B.L.J. 

A notice sent to an indorser at his desk 
in the custom house is sufficient. Com- 
monwealth ak Mudgett, 44 N. Y. 514. 
30 B. L. J. 4 

Where i. 7 of a corporate note 
holds out the office of the corporation as his 
office notice for him may be sent there. 
Berridge v. Fitzgerald, 10 B. & S. (Eng.) 
668. 30 B. L. J. 482. 

It is not sufficient to show that a notice 
‘was left in the building where the indorser 
had his office. Kleinmann v. Boernstein, 
32 Mo. 311. 30 B. L. J. 482. 

If an indorser lives in one place and has 


LAW JOURNAL 


NOTICE OF DISHONOR (Continued). 


place of sojournment. A notice not sent 
in conformity with these provisions is 
invalid unless actually received in proper 
time. Citizens’ Nat. Bank v. Code, 73 
Mich. 449; Northwestern Coal Co. v. 
Bowman, 69 Ia. 150; Haley v. Brown, 5 
Pa. 178; Woods v. Neeld, 44 Pa. 86; 
ynngd Buggy Co. v. Waldron, 112 N. Y. 
App. Div. 814; University Press v. 
Williams, 48 N. App. Div. 188, 62 
N. Y. Supp. 986; Albany Trust Co. v. 


| Frothingham, 50 Misc. Rep. (N. Y.) 598, 


a place of business in another, notice may | 


be sent to either place. 
—. 141 N. Y. Supp. 319. 
48 

Where a person is in the habit of receiv- 
ing mail at three post offices a notice for 
him may be sent to any one of the three. 
Bank of United States v. Corneal, 2 
Peters (U. S.) 549. 30 B.L. J. 481. 

The maker and indorser lived in towns 
closely situated, each having a post office 
at which the indorser received mail. It 
was held that a notice addressed to the 
indorser in the town where the holder 
resided, was insufficient in absence of proof 
that it actually reached the indorser in 
proper time. 
v. Townsley, 107 Mass. 444. 30B. L. J. 481. 

Where a person directed a bank mes- 
senger to leave his notice at a special place, 
notice left there was held sufficient. 
Eastern Bank v. Brown, 17 Me. 356. 30 
B. L. J. 479. 

Where an indorser adds his address to 
his signature notice must be sent to that 
address. Bartlett v. Robinson, 39 N. 
187. 30 B. L. J. 479. 

A notice of dishonor, addressed to an 
indorser at ‘‘ New York City, New York,” 
was insufficient in the absence of evidence 
that. he lived or was sojourning there or 
that an attempt had been made to ascer- 
tain the street address. Fonseca v. 
84.N. Y. Supp. 131. 30B.L. J. 

65. 

Notice may be sent to the post office 
nearest the indorser’s, residence or to the 
one where he usually -receives his mail. 
Mercer v. Lancaster, 5 Pa. 160; Mont- 
gomery County as v. Marsh, 7 N. Y. 
481. 30B.L. J. 4 

A notice ma fag a to the post office 
nearest the indorser’s residence, or to the 
one where he usually receives his letters; 
if he lives in one place and has a place of 
business in another, notice may .be sent 
to either place, or it may be sent to his 


30 B. L. J. 


In re Mandel- | 


99 N. Y. Supp. 343; Ebling Brewing Co. 
v.- Reinheimer, 32 Misc. ~~. N. Y.) 
595, 66 N. Y. Supp. 458; Dupont de 
Nemours Co. v. Rooney, 63 Misc. Rep. 
(N. Y.) 344, 117 N. Y. Supp. 220; Branch 
Bank v. Pierce, 3 Ala. 321. 30 B. L. J. 
565-567. 

Where a notary found an indorser’s 
house locked and was informed that the 
family was away on a visit it was held 
that the obligation of notice had been 
complied with. Williams v. Bank of 
United States, 2 Peters (U. S.) 96. 30 
B. L. J. 480. 

The fact that a person is temporarily 


| absent from the city does not prevent the 


Shelbourne Falls Nat. Bank ! 


sending of a notice to his usual address. 
First Nat. Bank v. Reid, Tenn., 58 S. W. 
Rep. 1124; Marr v. Johnson, 9 Yerg. 
(Tenn.) 1; Lowell Trust Co. v. Pratt, 
183 Mass. 379, 67 N. E. Rep. 363. 30 
B. L. J. 567-568. 

Where a person is sojourning at another 
place notice may be sent to his place of 
sojournment. Choteau v. Webster, 6 
Met. (Mass.) 1; Graham v. Sangston, 1 
Md. 59; Bank of Commerce v. nee, 
14 Mo. "App. 152. 30 8B. L. J. 568. 

A notice left at the dwelling _ of 


| a member of Congress in Washington after 


Congress had adjourned and the member 


_ had left the city was held insufficient, it 


appearing that he maintained a domicile 
in the district he represented. Bayly’s 
Admr. v. Chubb, 16 Gratt. (Va.) 284. 


30 B. L. J. 569. 


§326. Time of giving notice. 

Notice may be given as soon as the in- 
strument is dishonored. Etheridge v. 
Ladd, 44 Barb. (N. Y.) 69; Coleman v. 
Carpenter, 9 Pa. 178; Merchants’ Bank v. 
Elderkin, 25 N. Y.178. 30B. L. J. 370. 

Where an acceptor declared on the day 
of maturity that the bill would not be 
paid, it was held that notice might be im- 
mediately given to the drawer without 
waiting for the close ,of business hours. 
Ex parte Moline, 19 Vesey (Eng.) 216. 
30 B. L. J. 284. 

It is intimated that where a note is 
payable at a bank, notice of dishonor 
should not be given until the close of 
banking hours. German American Bank 
v. Milliman, 31 Misc. Rep. (N. Y.) 87, 
65 N. Y. Supp. 242. 30 B. L. J: 371. 

Notice at a place of business must be 
given during business hours; at a residence 
it may be given “‘ during any of the hours 


| 


LEGAL INDEX 


NOTICE OF DISHONOR (Continued). 


when members of the household are 
attending to their ordinary affairs.” 
Adams v. Wright, 14 Wis. 408. 30 B. L. J. 
372. 

Where the parties reside in the same 
place notice by mail must be sent in time 
to reach the addressee in usual course 
on the day following dishonor. Wilson 
v. Peck, 66 Misc. Rep. (N. Y.) 179, 121 
N. Y. Supp. 344; Siegel v. Dubinsky, 56 
Misc. Rep. (N. Y.) 681, 107 N. Y. Supp. 
678; Phelps v. Stocking, 21 Neb. 443. 
30 B. L. J. 372. 

Where the parties reside in the same 
place notice should be given not later than 
the day after dishonor. Lockwood v. 
Crawford, 18 Conn. 361; Marks v. Boone, 
24 Fla. 177; Solomon v. Cohen, 94 N. Y. 
Supp. 503. 30 B. L. J. 372-373. 

Where the parties reside in different 
places notice by mail must be sent on the 
day after the dishonor, or, if there be 
no convenient mail on that day, by: the 
next mail thereafter. McIntosh v. Gibbs, 
N. J., 80 Atl. Rep. 554; Sanderson’s Admrs. 
v. Sanderson, 20 Fla. 292; First Nat. 
Bank v. Miller, Wis., 120 N. W. Rep. 820. 
30 B. L. J. 373-4. 

Where the parties reside in different 
places, notice by mail should be sent not 
later than the day after dishonor. Crosby 
v. Patton, 76 Minn. 40, 78 N. W. Rep. 
874; Lenox v. Roberts, 2 Wheat. (U. S.) 
373. 30 B. L. J. 374. 

Where the parties reside in different 
places and notice is not sent by mail 
it must be given within the time that. it 
would have been delivered had it been 
~ sent by mail. Bank of Columbia 
v. Lawrence, 1 Peters 578, Jarvis v. St. 
a Mfg. Co., 23 Me. 287. 30 B. L. J. 
374. 

A notice of dishonor of a note protested 
on the 8th was mailed to a bank in which 
it had been deposited for collection on 
the 9th. On the day of its receipt this 
bank mailed a notice to the indorser. 
It was held that this notice was sent in 
proper time. Gleason v. Thayer, Conn., 
87 Atl. 790. 30 8B. L. J., 812. 

Where a party to an instrument receives 
notice he has the same time thereafter to 
give notice to antecedent parties that the 
holder has after dishonor. Corbin v. 
Planters’ Bank, 87 Va. 661, 13 S. E. Rep. 
98; Standard Sewing Machine Co. v. 
Smith, Del., 40 Atl. Rep. 1117. 30 B. 
L. J. 477. 

Though an indorser receiving notice 
is a mere agent for collection he has an 
additional day after receiving the notice 
in which to notify the parties preceding 
him. Oakley v. Carr, 66 Neb. 751, 92 
N. W. Rep. 1000. 30 B. L. J. 478. 

Where a notice is actually received in 
proper time the party is charged, although 
the notice is not sent in conformity with 
the rules regulating the sending of the 
notices. Moreland’s Assignee v. Citizens’ 
Sav. Bank, 97 Ky. 211, 30 S. W. Rep. 637; 
Dicken v. Hall, 87 Pa. 379; Rolla State 
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Bank v. Pezoldt, 95 Mo. App. 404, 69 
S. W. Rep. 51; Terbell v. Jones, 15 Wis. 
278. 30 8B. L. J. 569. 

When a notice is received in due time 
the means of transmission is immaterial. 
Monarch v. Farmers’ & Drovers’ Bank, 
20 Ky. Law Rep. 1351, 49 S. W. Rep. 317. 
30 B. L. J. 283. 

The time for sending notice of dishonor 
is determined by the law of the state in 
which the instrument is payable. Browne 
v. Jones, 125 Ind. 375, 25 N. E. Rep. 452. 
30 B. L. J. 374. 


§327. Notice by mail. 


Under the Negotiable Instruments Law 
notice may in all cases be given personally 
or by mail, irrespective of where the parties 
reside. American Exchange Nat. Bank 
v. American Hotel Victoria Co., 103 N. Y. 
App. Div. 372. 30 B. L. J. 282. 

Before the adoption of the Negotiable 
Instruments Law notice could be given 
by mail where the holder and party to 
be notified resided in different places. 
Westfall v. Farwell, 13 Wis. 504. 30 
B. L. J. 280. 

Before the adoption of the Negotiable 
Instruments Law, where the holder and 
person to be notified resided in the same 
place, notice was required to be personally 
served and could not be given by mail. 
Smith v. Hill, 6 Wis. 154; Brown v. 
Bank of Abingdon, 85 Va. 95; Shelbourne 
Falls Nat. Bank v. Townsley, 102 Mass. 
177; Nevins v. Bank of Lansingburg, 10 
Mich. 547; Patrick v. Beazley, 6 Howard 
(Miss.) 609. 30 B. L. J. 279, 280. 

Before the adoption of the Negotiable 
Instruments Law, notice could be given 
by mail, even though the parties resided 
in the same place, where there was a daily 
delivery of letters. Walters & Harvey 
v. Brown, 15 Md. 292; Shoemaker v. 
Mechanics’ Bank, 59 Pa. 83. 30 B. L. J. 
281. 


Prior to the adoption of the Negotiable 
Instruments Law, a notice sent by mail 
was presumed to have been received, 
but the presumption could be rebutted 
by evidence. Zollner v. Moffitt, 222 Pa. 
644, 72 Atl. Rep. 285. 30 B. L. J. 282. 

Under the ‘general rule and under the 
provisions of the Negotiable Instruments 
Law a properly addressed notice, sent by 
mail, is valid, notwithstanding any mis- 
carriage in the mails. Shed v. Brett, 
1 Pick. (Mass.) 401; Renshaw v. Triplett, 
23 Mo. 213; Pier v. Heinrichshoffen, 67 
Mo. 163; State Bank v. Solomon, 84 
N. Y. Supp. 976; Central Nat. Bank v. 
Stoddard, Conn., 76 Atl. Rep. 472. 30 
B. L. J. 282. 

The fact that a notice was not received 
is competent evidence on the question of 
whether it was mailed. Union Bank v. 
Deshel, 123 N. Y. Supp. 585. 30 B. L. J. 
283. 


Valid notice may be given by mailby 
depositing it in any branch post office or 
any letter box under the control of the 
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post office department. Pheonix Brewing 
Co. v. Weiss, 23 Pa. Super. Ct. 519; Wood 
v. Callaghan, 61 Mich. 402; Casco Nat. 
Bank v. Shaw, 79 Me. 376; oe Vv. 
Brown, 154 Mass. 105. 30 B. L. J. 283. 

Delivering a notice of dishonor toa 
letter carrier is the equivalent of depositing 
it in the post office. Pearce v. Langfit, 
101 Pa. 507. 30 B. L. J. 283. 


§329. Where notice not necessary. 


A drawer is not entitled to notice where 
he has countermanded payment. Scanlon 
v. Wallach, 53 Misc. Rep. (N. Y.) 104, 
102 N. Y. Supp. 1090. 30 B. L. J. 788. 

Where a drawer has no funds in the 
drawee's hands, and no right to expect the 
bill to be honored, he is not entitled to 
notice of dishonor. Wollenweber v. Ket- 
terlinus, 17 Pa. 389. 30 B. L. J. 788. 

Notice to a drawer is not excused by the 
fact that he has no funds in the hands of 
the drawee unless it appears that he had 
no reasonable expectation that the bill 
would be honored. Knickerbocker Life 
Ins. Co. v. Pendleton, 112 U. S. 696, 28 
L. Ed. 866; Pitts v. Jones, 9 Fla. 519. 30 
B. L. J. 787. 


Notice of dishonor need not be given to 
an indorser where he is the person to whom 
the instrument must be presented for 
payment. Luckenbach v. McDonald, 164 
Fed. Rep. 296. 30 B. L. J. 871. 

Notice is not required to charge the 
drawer of a bill where the drawer and 
drawee are the same person, or where they 
are the same in contemplation of law. 
Bailey v. South Western R. R. Bank, 11 
Fla. 266; Chicago, etc. Rd. Co. v. West, 
37 Ind. 211; New York & Ala. C. Co. v. 
Selma Sav. Bank, 51 Ala. 305; Gowan v. 


Jackson, 20 Johns (N. Y.) 176; Planter's 
ank v. Evans, 36 Tex. 592. 30 B. L. J. | 
720. 


§330. Excuse for failure to give due notice, 
and effect of such failure. 


Giving of notice is not excused by the 
loss of the dishonored instrument. Klotz 
v. Silver, 127 N. Y. Supp. 1090. 30 
B. L. J. 642. 

Notice of dishonor is dispensed with 
when, after the exercise o 
diligence, it cannot be given, or does not 
reach the party sought to be charged. 
Vogel v. Starr, 132 Mo. App. 430, 112 
S. W. Rep. 27; — © Doane, 51 N. Y. 
84. 30B.L. j.5 

Where due ail is used to locate an 
indorser a notice is valid though sent to 


the wrong place and not received by the | 
Palmer v. Whitney, 21 Ind. 


indorser. 
58. 30 B. L. J. 640. 


An indorser is discharged where he | 
receives no notice and it appears that due B. L. 
locate him. Holy v. Brown, 5 Pa. 178; | 


diligence was not used in the attempt to 


Smith v. Fisher, 24 Pa. 222; Hazlett v. | 
an” 7 Pa. Super. Ct. 581. 30 B. L. 
. 641. 


reasonable | 


| protest; you can draw on me.’ 
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Merely looking in a city directory is not 
sufficient diligence to excuse the giving of 


notice. Cuming v. Roderick, 28 N. Y. 
App. Div. 253, 50 N. Y. Supp. 1053; 
Bacon v. Hanna, 137 N. Y. 379, 33 N. E. 


Rep. 303; Lawrence v. 
231; Greenwich Bank v. DeGroot, 7 Hun. 
(N. Y.) 210. 30 B. L. J. 641-642. 

Delay in giving notice was held to be 
excused by that fact that vessels were not 
allowed to clear from Havana during the 
Christmas holidays. Martin v. Ingersoll, 
25 Mass. 1. 30 B. L. J. 642 


§331. Waiver of notice. 


See Presentment for Payment, §408. 

A waiver of presentment does not waive 
notice of dishonor. Hall v. Crane, Mass., 
100 N. E. Rep. 554. 30 B. L. J. 217. 

Notice is not waived by a waiver of 
presentment. Hall v. Crane, Mass., 100 
N. E. Rep. 554, citing Berkshire Bank v. 
Jones, Mass. 524, Drinkwater v. 
Tebbetts, 17 Me. 16; Burnham v. Webster, 
17 Me. 51; Low v. Howard, 11 Cush. 
(Mass.) 268; Parks v. Smith, 153 Mass. 
26, 28 N. E. Rep. 104. 30 B. L. J. 643. 

Notice is waived by a waiver of present- 


Miller, 16 N. Y. 


ment. Baumeister v. Kuntz, Fla., 42 
So. Rep. 886. 30 B. L. J. 643. 
A waiver of ‘‘ notice of protest ’’ waives 


notice of dishonor. Continental Life Ins. 


Co. v. Barber, 50 Conn. 567. 30 B. L. J. 
791. 

Notice is waived by the following 
stipulation: ‘‘ We, the signers, indorsers, 


sureties | and all of us, in solido, promise 
to pay,’”’ etc. Hibernia Bank v. Trust Co 
v. Dresser, La., 61 So. Rep. 561. 30 
B. L. J. 643. 

A w-..ver of notice may be implied from 
the indorser’s for an extension 


of time. Cady Bradshaw, 116 N. Y. 
188; Hunter v. Hock. 64 Barb. (N. Y.) 
468. 30 B.L. J. 644. 


A waiver of notice may be implied from 
any act by the indorser which indicates 
that he does not expect to receive notice, 
such as a request for an extension of 
time. Glaze v. Ferguson, 48 Kans. 157; 

enkins v. White, 147 Pa. 303; Bryant v. 
Vilcox, 49 Cal. 47; Jones v. Roberts, 191 


Pa. 152; Quaintance v. Goodrow, 16 
Mont. 376, 41 Pac. Rep. 76; Gove v. 
Vining, 7 Metc. (Mass.) 212. 30 B. L. J. 


715-716. 


A waiver cannot be implied from an 
act of an indorser, not known to the 
holder before maturity. First Nat. Bank 
v. Gridley, 112 N. Y. App. Div. 398, 98 
N. Y. Supp. 445. 30 B. L. J. 716. 


Notice is waived where the indorser 
states to the holder that he is willing 
to let the note ‘‘ remain another year.” 
Sheldon 43 N. Y. 93. 30 


Notice is waived by a telegram from an 
indorser to the collecting bank, reading: 
“Will you please pay note and save 
Seldner 
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v. Mt. Jackson Nat. Bank, 66 Md. 488. 
30 B. L. J. 643. 

Part payment or a promise to pay after 
maturity by an indorser waives notice 
of dishonor. Whittaker v. Morrison, 1 
Fla. 25; Turnbull v. Maddux, 68 Md. 579; 
Smith v. Lownsdale, 6 Oregon 78; Oxnard 
v. Varnum, 111 Pa. 193; State Bank v. 


McCabe, Mich., 98 N. W. Rep. 20; Bank 
v. Dibrell, 91 Tenn. 301; Ross v. Hurd, 
71 N. Y. 14; Weil v. Corn Exch. Bank, 


116 N. Y. Supp. 665; Parsons v. Dickinson, 
23 Mich. 56. 30 B. L. J. 716-718. 

In order for a promise of payment by 
an indorser, made after maturity, to 
operate as a waiver of notice it must 
appear that the indorser had knowledge 
lack of proper demand and _ notice. 
Lewis, Brothers & Co. v. Brehme, 33 Md. 
412; Glaser v. Rounds, 16 R. I. 235; Gar- 
land v. 
v. Baumel, 75 Wis. 69. 30 B. L. J. 717. 

A new promise of liability by an in- 
dorser, made after he has been released, 
does not waive notice unless he has knowl- 
edge of the facts which discharged him 
from liability. Gawtry v. Doane, 48 
Barb. (N. Y.) 148; Aebi v. Bank of Evans- 
vills, 124 Wis. 73. 30 B. L. J. 718. 

Where an indorser promised to pay a note 
knowing that he had received no notice, 
but in ignorance of the fact that there 
had been no demand, it was held that 
notice of dishonor was not thereby waived. 


Parks v. Smith, 155 Mass. 26. 30 B. L. J. 
718. 
Where an indorser promises to pay, 


after having knowledge of the facts which 
released him from liability, notice of dis- 
honor is waived, although he did not 
understand the legal effect of such facts. 
Toole v. Crafts, 193 Mass.. 110. 30 
B. L. J. 718 

Where a waiver is written above the 
signature of an indorser, it binds him 
=: Neg. Inst. L., §181. 30 B. L. J 

20. 

A waiver printed on the back of a note 
binds an indorser, although not signed 
by him. Farmer’s Bank v. Ewing, 78 
Ky. 264. 30 B. L. J. 720. 

A waiver written in the body of a note 
binds an accommodation indorser although 
he signed without notice of the waiver. 


Bryant v. Merchants’ Bank, 71 Ky. 43. 
30 B. L. J. 719. 
Where a waiver is embodied in an 


instrument it binds every party to it. 
Smith v. Pickham, 8 Tex. Civ. App. 326; 
Bryant v. Lord, 19 Minn. 396; Woodward 
v. Lowry, 74 Ga. 148; Jacobs v. Gibson, 
77 Mo. App. 244; Phillips v. Dippo, 93 
Ia. 35; Lowry v. Steele, 27 Ind. 168. 
30 B. L. J. 719. 
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§337. Authority of Cashier. 
See Notaries, §314. 
The cashier of a bank is its chief execu- 
tive officer. Merchants’ Nat. Bank v. 


Rep. 9. 
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State Nat. Bank, 10 Wall. (U. S.) 604, 19 
L. Ed. 1008. 30B. L. J. 594. 

The cashier has inherent authority to 
receive paper for collection. First Nat. 
Bank v. First Nat. Bank, 116 Ala. 520, 
22 So. Rep. 976. 30 B. L. J. 599. 

A cashier has authority to receive 
property for safe keeping. Sherwood v. 
Home Savings Bank, 131 Ia. 528, 109 
30 B. L. J. 599. 

The cashier has inherent authority to 


_ Teceive deposits of money. State Bank v. 


Salem Bank, 9 Mass. 408; Schierl 


Kain, 1 Ill. 75; Hanson v. Heard, 69 N. H. 
190, 38 Atl. Rep. 188. 30 B. L. J. 598. 

The cashier has no authority to receive 
a deposit at a place outside the bank. 
Demarest v. Holdeman, 34 Ind. App. 685, 
73 N. E. Rep. 714. 30 B. L. J. 598. 

As a general rule any act of the cashier 
done away from the bank is not binding 
unless authorized or ratified by the bank. 
Jones v. First Nat. Bank, 3 Neb. (Unoff.) 
73, 90 N. H. Rep. 912. 30 B. L. J. 599. 

By the weight of authority the cashier 
has inherent authority to rediscount the 
discounts of the bank or otherwise borrow 
money for the bank in the usual course of 
business. State Bank v. People’s Nat. 
Bank, 118 N. Y. Supp. 641. Coats v. 
Donnell, 94 N. Y. 168; Barnes v. On- 
tario Bank, 19 N. Y. 152; Citizen’s Bank 
v. Bank of Waddy, 126 Ky. 169, 103 S. W. 
Rep. 249; Ballston Spa Bank v. Marine 
Bank, 16 Wis. 120. 30 B. L. J. 672-674. 

The cashier is the only officer who has 
inherent authority to buy and sell ex- 
change and transfer negotiable paper and 
securities of the bank. Bank of the 
State v. Wheeler, 21 Ind. 90; Fleckner v. 


Bank of the United States, 8 Wheat. 
(U. S.) 338, 5 L. Ed. 631; Farrar v. 
Gilman, 19 Me. 440; Allison v. Hubbell, 


17 Ind. 559; Lafayette Bank v. Bank of 
Illinois, Fed. Cas. No. 7, 987; Smith v. 
Lawson, 18 W. Va. 212; City Bank v. 
Perkins, 29 N. Y. 554; Powers v. Wool- 
folk, 132 Mo. App. 354, 111 S. W. Rep. 
1187; Auten v. Manistee Nat. Bank, 
67 Ark. 243, 54 S. W. Rep. 337. 30 B. L. 
J. 670-671. 

In the absence of a contrary by-law 
the cashier has authority to transfer 
the shares of the bank. Case v. Citizens’ 
Bank, 100 U. S. 446, 25 L. Ed. 695. 30 
B. J. 819. 

The cashier has no inherent authority to 
borrow money on behalf of the bank. 
Western Nat. Bank v. Armstrong, 152 
U. S. 346; First Nat. Bank v. Michigan 
City Bank, 8 N. D. 608, 80 N. W. Rep. 
766. 30 B. L. J. 745-746. 

Under a Missouri statute a cashier is 
without authority to borrow on behalf of 
the bank. Union Nat. Bank v. Lyons, 
220 Mo. 538, 119 S. W. Rep. 540. 30 
B. L. J. 746. 

The Missouri statute declaring that a 
cashier may not borrow money for the 
bank except by authority of the board of 
directors does not apply to a private 
bank not having a directorate. Powers v. 


it 
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Woolfolk, 132 Mo. App. = 111. S. W. 
Rep. 1187. 30 B. L. J. 746 

The cashier cannot, without authority 
from the board of directors, dispose of the 
discounted paper of the bank. Lamb v. 
Cecil, 25 W. Va. 288. 30 B. L. J. 671. 

The cashier may execute a bond to 
secure a public deposit. Johnson v. 
Chamberlain Banking House, Neb., 113 
N. W. Rep. 1055. 30 B. L. J. 821. 

The cashier has no authority to execute 
an indemnity to a sheriff for selling goods 
on execution in behalf of the bank. 
son v. Bennett, 12 Barb. (N. Y.) 196. 
30 B. L. J. 821. 
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The cashier has no inherent authority 
to bind the bank on a contract of guaranty. 
Third Nat. Bank v. St. Charles Sav. 
Bank, Mo., 149 S. W. Rep. 495; Farmers’ 
& Merchants’ Nat. Bank v. Smith, 77 
Fed. Rep. 129. 30 B. L. J. 749-750. 

Where a bank has received and re- 
tained the benefits of its cashier's contract 


of guaranty, though the cashier acted 


Wat- | 


without authority, it will be bound. 
Swofford Bros. v. Bank of Blue Mound, 
81 Mo. App. 46. 30 B. L. J. 749. 

The cashier has no inherent authority 


_ to make the bank liable on an accommoda- 


| tion indorsement. 


The cashier has no authority to bind the | 


bank on a replevin bond. Sturdevant 
Bros. & Co. v. Farmers, & Merchants’ 
Bank, 69 Neb. 220, 95 N. W. Rep. 819. 


30 B. L. J. 820. 

The cashier has authority to pay the 
debts of the bank. Peninsular Bank v. 
Hammer, 14 Mich. 207. 30 B. L. J. 820. 

The cashier has authority to receive 
additional security for notes. First Nat. 
Bank v. Sing Sing Gas Mfg. Co., 120 
N. Y. App. Div. a 104 N. Y. Supp. 
1040. 30B.L.J.8 

A cashier has sibel: to extend the 
time of payment of a note. Wakefield 
Bank v. Truesdell, 55 Barb. (N. Y.) 602. 
30 B. L. J. 819. 

Under a by-law of a national bank, 
authorizing the cashier ‘‘to do whatever 
may be necessary in the management of 
the business of the bank,’’it was held that 
he could sell stock which had been pledged 
to the bank and which the bank had 


bought in. McBoyle v. Union Nat. 
ym 122 Pac. Rep. 458. 30 B. L. 


The cashier has inherent authority 
to collect debts owing to the bank and 
in such matters may enter into agreements 
binding on the bank. First Nat. Bank v. 
Ratliff, 33 Tex. Civ. App. 279, 76 S. W. 
Rep. 591; Security Sav. Bank v. Smith, 
Ia., 199 N. W. Rep. 726; Young v. Hud- 
son, 99 Mo. 102; Santa Fe Exchange 
Bank v. Dick, 73 Mo. App. 354. 30 
B. L. J. 747-748. 

Though the charter requires all contracts 
to be signed by the president and cashier, 
the cashier may bind the bank by his sig- 
nature alone in a transaction usually per- 
formed by the cashier, such as the is- 
suance of a certificate of deposit. Carey 
v. McDougald, 7 Ga. 84. 30 B. L. J. 822. 

The inherent authority of the cashier 
may be limited by the directors, but such 
limitations are not binding on persons 
who have no notice thereof. Case v. 
Citizens’ Bank, 100 U. S. 446, 25 L. Ed. 
695; First Nat. Bank v. First Nat. Bank, 
"Ala. 520, 22 So. Rep. 976. 30 B. L. J. 
5 

Where a person deals with a bank 
cashier with knowledge of a rule limiting 
his authority, he is bound by the rule. 
Savannvth Bank & Trust Co. v. Hartridge, 
73 Ga. 223. 30 B. L. J. 597. 


West St. Louis Sav. 
Bank v. Parmalee, 95 U. S. 577, 24 L. Ed. 
490. 30 B. L. J. 671. 

A cashier has no authority to draw a 


| draft in payment of his individual debt. 


Gale 104 Fed. Rep. 
214. 30B.L. 

The authority to pay a 
depositor by indorsing to him paper 
owned by the bank. Schneitman - 


| Noble, 75 Ia. 120, 39 N. W. Rep. 224 


30 B. L. J. 820. 

The cashier has no inherent authority 
to sell real estate belonging to the bank. 
Windsor v. Lafayette County Bank, 18 
Mo. App. 655; Burris v. Bank of Buffalo, 
70 Mo. App. 675. 30 B. L. J. 817. 

The cashier has no inherent authority 
to lease property belonging to the bank or 
to accept the surrender of a leasehold. 
People’s Bank v. Bennett, Mo., 139 S. W. 
Rep. 219. 30 B. L. J. 817. 

The cashier has no authority to execute 
mortgages on behalf of the bank. Bank 
of Gloster v. Hindman, 95 Miss. 742, 50 
So. Rep. 65. 30 B. L. J. 822. 

Where the cashier has express authority 
to sell realestate belonging to the bank, 
the bank will be liable on a contract for 
commissions entered into betweén the 
cashier and a broker. Arnold v. National 
Bank, Wis., 105 N. W. Rep. 828. 30 
B. L. J. 818. 

The cashier has no authority to make a 
representation on behalf of the bank as 
to the solvency of one of its depositors. 
Crawford v. American Nat. Bank, 67 Mo. 
App. 39. 30 B. L. J. 822. 

The cashier has no authority to release 
an indorser on paper held by the_bank. 
Farmers’ & Mechanics’ Bank v. Clancy, 
17 Det. Leg. N. (Mich.) 948, 128 N. W. 
Rep. 752; Wing v. Commercial Savings 
Bank, 103 Mich” 565, 61 N. W. Rep. 1009. 
30 B. L. J. 910. 

A cashier has no authority to sell him- 
self a note <4 to the bank. Long 
Vv. e. Mo., 150 S. W. Rep. 1135. 30 
B. L. J. 909. 

A cashier has no authority to agree 
to pay a draft drawn on one of the bank’s 
depositors. Bullard Bros. v. Bank of 
Madison, 121 Ga. 527, 49 S. E. Rep. 615. 
30 B. L. J. 909. 

Where a person was induced to make 
and deliver his note to a bank upon the 
cashier’s representation that he would 


rg 

| 
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not be held liable on it, the promise was 
held to be outside the cashier’s authority 
and the party was liable to the bank. 
State Bank v. Forsyth, Mont., 108 Pac. 
Rep. 914. 30 B. L. J. 910. 

A cashier has no authority to accept in 
payment of a note an intangible interest 
in another note, held by another bank as 
collateral. Piedmont Bank v. Wilson, 
124 N. C. 561, 32 S. E. Rep. 889. 30 
B. L. J. 748. 

A cashier may bind a bank on a contract 
for repairs to real property, where the bank 
has held him out as having such authority. 
Marshall v. Bank of Archie, 76 Mo. App. 
92. 30 B. L. J. 821. 

Authority on the part of a cashier to 
represent the bank in certain matters 
may be implied from the fact that he is 
allowed to so represent the bank during 
a long period of time. Martin v. Webb, 
110 U. S. 52. 30 B. L. J. 818. 

Where the directors for a number of 
years permit the cashier to take chattel 
mortgages and arrange for the sale of the 
property, such authority on the part of 
the cashier will be presumed. Carpy v. 


Dowdell, 115 Cal. 677, 47 Pac. Rep. 695. | 


30 B. L. J. 818. 


Where a cashier is permitted for a long | 
period of time to represent the bank | 


in certain matters his authority will be 
presumed as between the bank and persons 


dealing with the cashier in good faith. | 


Gale v. Chase Nat. Bank, 104 Fed. Rep. 
214; Martin v. Webb, 110 U. S. 7, 28 L. Ed. 
49. 30 B. L. J. 598. 

A clerk acting as cashier, has no au- 
thority to transfer securities of the bank. 
Potter v. Merchants’ Bank, 28 N. Y. 641. 
30 B. L. J. 671. 

Personal liability of cashier. 

Where the officers and directors of a 
bank neglect their official duties and the 
management devolves upon the cashier, 
he is not personally liable tor losses through 
discounts or overdrafts, unless he has 
acted wrongfully or negligently; he is not 
responsible for losses occurring from mere 
errors of judgment. Second Nat. Bank 
v. Burt, 92-N. Y. 233; Phryse v. Farmers’ 
Bank, Ky., 33 S. W. Rep. 532; First Nat. 
Bank v. Reese, 25 Ky. L. Rep. 778, 76 
S. W. Rep. 384; Wynn v. Tallapoosa 
County Bank, Ala., 53 So. Rep. 228. 
30 B. L. J. 911-913. 


Authority of directors. 
A bank is not bound by the statements 


of its directors at times and places other | 


than regular meetings, or while they are 
acting officially. Gardiner v. Bronx Nat. 
Bank, 142 N. Y. Supp. 713. 30 B. L. J. 
816. 


Duties of directors in general. 


Bank directors are bound to exercise 
ordinary diligence in ascertaining the con- 
dition of the bank's business, and reason- 
able control and superintendence of the 
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bank’s officers. Martin v. Webb, 110 
U. S. 50. 30 B. L. J. 50. 

Bank directors must use ordinary care 
and diligence to know the conduct of their 
subordinate officers, as well as what the 
bank books show, and must carefully 
observe the law under which the bank is 
organized. Union National Bank v. Hill, 
148 Mo. 380, 49 S. W. Rep. 1012. 30 
B. L. J. 51. . 

Directors are bound to have a general 
knowledge of the business of the bank and 
to know on what security its large lines of 
credit are given. Gibbons v. Anderson, 


80 Fed. Rep. 345. 30 B. L. J. 228. 


Bank directors must give to the business 
of the bank such attention as an ordinarily 
discreet business man would give to his 
own concerns under similar circumstances. 
Warren v. Robison, 19 Utah 289, 57 Pac. 
Rep. 287. 30 B. L. J. 52. 

A bank director is not required to devote 
the same care and attention to the affairs 
of the bank that a prudent man would 
exercise in his own business. Stone v. 
Rottman, 183 Mo. 552, 82. S. W. Rep. 76. 
30 B. L. J. 51. 

The trustees or directors of a savings 
bank must protect the property of the bank 
with the same care and prudence which 
men, prompted by self interest, generally 
exercise in their own affairs. Hun v. 
Cary, 82 N. Y.71. 30B.L. J. 51. 


Personal liability of directors in general. 


Where a bank president abetted by 
the cashier and several clerks, embezzled 
most of the bank’s funds, concealing the 
stealing by false entries in the individual 
ledger, which the directors were not allowed 
to see, a director, who served gratuitously 
and whose duties were to visit the bank 


| once or twice a week, assist in discounting 
_ paper, and count the cash on hand and 


examine bills receivable once or twice a 
year, was not personally liable for the loss. 
Swentzel v. Penn Bank, 147 Pa. 140, 23 
Atl. Rep. 405. 30 B. L. J. 51. 

The discount of paper in good faith will 
not subject the directors to personal 
liability, though the paper turns out to be 
without value. Jones v. Johnson, 86 Ky. 
530, 6 S. W. Rep. 582. 30 B. L. J. 522. 

The directors were held not liable 


| where, in good faith, they compensated 
| one of their number for extra services to 


the bank, though their action was contrary 
to law. Godbold vy. Branch Bank at 


| Mobile, 11 Ala. 191. 30 B. L. J. 521. 


A director is not liable for an honest 
error of judgment on his part, though it 


/ causes a loss to the bank. Spering's 


Appeal, 71 Pa. :11; Wheeler v. Aiken 
County Loan & Savings Bank, 75 Fed. 
Rep. 781; Warren v. Robinson, 25 Utah 
205, 70 Pac. Rep. 989. 30 B. L. J. 518- 
520. 

Directors of a dissolved bank are not 


| personally liable for loss caused by dis- 
| bursing officers in paying unauthorized 


checks. Daugherty v. Poundstone, 120 
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Mo. App. 300, 96 S. W. Rep. 728. 30 
B. L. J. 285. 


The directors are not bound to examine 
the bank’s books for the purpose of finding 
out whether the cashier is honest, where 
nothing has occurred to arouse their sus- 
picions. Savings Bank v. Capertown, 
306, 8 W. Rep. 885. 30 B.L 

Directors are personally liable where 
they permit the bank’s officers to speculate 
with the funds of the bank. McKinnon 
Vv. ee 177 Fed. Rep. 576. 30 B. L. J. 
51 

Where a bank suffers a loss through the 
negligence of a director he is liable though 
he acted in good faith. Commercial Bank 
v. Chatfield, 121 Mich. 641, 80 N. W. Rep. 
712. 30 8B. L. J. 517. 

Where the directors appoint a committee 
from among their number and charge 
them with certain duties, the members 
of the committee are held to a stricter 
rule of liability than are the other directors. 
Hanna v. People’s Nat. Bank, 35 Misc. 
Rep. (N. Y.) 517, 71 N. Y. Supp. 1076; 
Kavanaugh v. Gould, 147 N. Y. App. Div 
281, 131 N. Y. Supp. 1059. 30 B. L. J. 
432-435. 

Where the directors relinquish the 
management of the bank to one or more 
of its officers, and loss occurs through the 
fraud or negligence of such officers, the 
directors may be held personally liable to 
the stockholders, depositors and creditors. 
Elliott v. Farmers’ Bank, 61 W. Va. 641, 
57 S. E. Rep. 242; Marshall v. Farmers’ & 
Mechanics’ Sav. Bank, 85 Va. 676, 8 
S. E. Rep. 586; Warren v. Robinson, 19 
Utah 289, 57 Pac. Rep. 287. 30 B. L. J. 
229, 230. 

National bank directors must exercise 
ordinary care and supervision in the 
management of the bank’s affairs; if they 
entrust the management of the bank to 
one or more of its officers they may be 
held liable for any loss that occurs through 
the dishonesty of such officers, where the 
directors are guilty of gross inattention. 
Gibbons v. Anderson, 80 Fed. Rep. 345; 
Briggs v. Spaulding, 141 U. S. 132, 35 
L. Ed. 662; Robinson v. Hall, 63 Fed. 
Rep. 222. 30 B. L. J. 286-290. 

Where the directors failed to hold 
meetings and appoint a finance committee, 
as required by the by-laws, entrusting the 
entire management to the cashier, they 
were liable to stockholders and depositors 
for losses caused by the cashier’s dis- 
honesty and recklessness. Ellis v. H. P. 
Gates Co., Miss., 60 So. Rep. 649. 30 
B. L. J. 193. 

Directors are personally liable to a 
stockholder where they permit the cashier 
to have complete control of the bank and 
he ruins the bank through his dishonesty. 
Ackerman v. Halsey, 37 N. J. Eq. 356. 
30 B. L. J. 431. 

Where the trustees of a savings bank 
were recklessly extravagant in the erection 
of a new banking house they were held 
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responsible for a loss caused by a general 
decline in real estate values. Hun v. 
Cary, 82 N. Y. 65. 30 B. L. J. 520. 


$347. ersonal liability of directors for 
e Pxcessive and illegal loans. 

Directors who permit loans contrary 
to statute are responsible for any loss 
therefrom. Thompson v. Greely, 107 
Mo. 577, 17 S. W. Rep. 962. 30 B. L. J. 
516. 

The directors are personally liable where 
they permit the cashier to make improvi- 
dent loans to an individual in excess of the 


' capital stock of the bank. Bailey v. 


O'Neal, 92 Ark. 327, 122 S. W. Rep. 503. 
30 B. L. J. 517. 

A national bank director is liable for 
making an illegal loan though he did 
not respond when the matter of making 
the loan was put to a vote. Allen v. 
Luke, 163 Fed. Rep. 1018. 30 B. L. J. 
517. 

The directors are liable where they made 
loans to persons they knew to be insolvent. 
Stone v. Rottman, 183 Mo. 552, 82 S. W. 
Rep. 76. 30 B. L. J. 518. 

The directors are liable for loans made 
to irresponsible parties on inadequate 
security. Bank of Mutual Redemption 
v. Hill, 56 Me. 385. 30 B. L. J. 518. 

A. director who induced his bank to 
loan money illegally to his father was held 
not liable for the reason that he was acting 
as the borrower’s agent and not in his 
official capacity. Hicks v. Steel, 142 Mich. 
292, 105 N. W. Rep. 767. 30 B. L. J. 517. 

Where a loss occurs through loans made 
by the cashier, to whom the directors 
have entrusted the entire management 
of the bank, the directors are not per- 
sonally liable unless the cashier acted 
with fraud nor negligence. Wallace v. 
Lincoln Sav. Bank, 89 Tenn. 630, 15 
S. W. Rep. 448. 30 B. L. J. 231. 


§349. Liability for receiving deposits when 
bank is insolvent. 


See Deposits, §159. 


§350. Liability of directors to persons re- 
lying on false report of bank’s 
condition. 


National bank directors are not liable to 
one who purchased stock in the bank, 
relying on a report of the bank’s condition 
made to the Comptroller of the Currency, 
where it appears that they did not know 
of the falsity of the report, or could have 
known by the exercise of reasonable care. 
Mason v. Moore, 73 Ohio St. 275, 76 N. E. 
Rep. 932. 30 B. L. J. 53 

National bank directors, who partici- 
pate in a false report of the bank’s financial 
condition, rendered to the Comptroller 
of the Currency, are not personally liable 
to persons who, deceived by such report 
deposit their money in the bank, unless 
the directors act with knowledge. Yates 
v. Jones National Bank, 206 U. S. 158, 51 
L. Ed. 1002. 30 B.L. J. 55. 


—— 
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Directors are not liable to depositors, 
who relied upon statements as to the 
bank's condition, required by statute, 
where the statements, though not true, 
were made in good faith by the directors, 
upon figures furnished by the cashier. 


Utley v. Hill, Mo., 55 S. W. Rep. 1091. | 


30 B. L. J. 147. 

A director who attested a report of the 
bank’s condition was held liable to one 
who purchased stock in reliance thereon, 
although the director did not know of 
the falsity of the report. Gerner v. 


Mosher, 58 Neb. 135, 78 N. W. Rep. 384. | 


30 B. L. J. 148. 

If false statements as to a bank’s con- 
dition are made under the authority of 
the directors, they are liable to one who 
sustains a loss through relying on such 


directors should know the reports to be | 


false. Houston v. Thornton, 122 N. C 
365, 29 S. E. Rep. 827. 30 B.L. J. 149. 

Directors who make false statements as 
to the bank’s condition are liable for losses 
thereby occasioned to one whorelied on such 
statements and permitted his money to 
remain on deposit and made further 
deposits. Tate v. Bates, 118 N. C. 287, 
24S. E. Rep. 482. 30 B. L. J. 227. 
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OVERDRAFTS. 
See Guaranty, §216. 


PARTNERSHIP. 
See Deposits, §167. 


§358. Personal liability of partner. 

A note was signed ‘Caroline Leather 
Co., by Harry Caroline, Prop.,’’ the 
leather company being a_ partnership. 
Caroline was not held individually liable. 
International Trust Co. v. Caroline, 137 
N. Y. Supp. 932. 30 B. L. J. 129. 


PAYEE. 
Joint payees. 
Where a note is payable to two persons 


in the alternative, neither can sue thereon 
alone while both are living. Passut v. 


reports; it is not necessary that the | Heubner, 142 N. Y. Supp. 546. 30 B. L. 


J. 806. 
PAYMENT. 
§368. Payment in general. 
Payment of a check by the drawee 


| bank extinguishes the instrument and 


The directors are liable to one who, | 


induced by false statements as to the 
bank's condition, deposits money in the 
bank. Seale v. Baker, 70 Tex. 283, 7 
S. W. Rep. 742. 30 B. L. J. 151. 


Where national bank directors include 
in a report to the Comptroller assets, which 
they had been directed by the Comp- 
troller to remove or collect, it was held 
that they were liable to one who relied 
on the report and sustained a loss through 
a purchase of the bank’s stock. Thomas 
v. Taylor, 32 Sup. Ct. Rep. 403. 30 
B. L. J. 151. 


The officers of a bank, who knowingly 
make a false report of the bank’s condition 
are liable to one who, in reliance thereon, 
loans money on the security of the bank’s 
stock. Merchants’ Nat. Bank v. Thoms, 
28 Ohio L. J. 164. 30 8B. L. J. 149. 


Liability of president for making false 
report. 


Under the Minnesota statute the pres- 
ident of a bank, who makes a false report 
to the superintendent of banks, is guilty 
of an offense although he is not aware of 
its falsity. State v. Sharp, Minn., 141 
N. W. Rep. 526. 30 B. L. J. 588. 


§351. False entries by national bank 
officer. 


Leaving the space for rediscounted 
paper in a report to the Comptroller 
blank, though the bank has in fact fe- 
discounted some of its paper, is not a 
violation of the United States statute 
declaring it an offense to make false 
entries in such reports. United States v. 
Herigg, 204 Fed. Rep. 124. 30B. L. J. 582. 


the bank cannot thereafter issue the check 
so as to create a liability against any party 
thereto. Aurora State Bank v. Hayes- 
Ames Elevator Co., Neb., 129 N. W. Rep. 
279. 30 B. L. J. 241. 

Where a number of checks are presented 
simultaneously and the aggregate amount 
is greater than the amount of the deposit, 


| the bank is bound to pay the checks, so far 


as the deposit will go, but it may suit 


| itself as to which checks it will pay and 
| which it will reject. Reinisch v. Consol- 
| idated Nat. Bank, 45 Pa. Super. Ct. 236. 
| 30 B. L. J. 326. 


Payment of a note to an attorney, whose 
authority has been revoked by the owner's 
death, does not discharge it. Lochen- 
meyer v. Fogarty, 112 Il. 572. 30B.L. J. 
957-960. 

Payment of an instrument to a pledger 
does not discharge it. Williams v. Nat. 
Bank, 72 Md. 441. 30 B. L. J. 957-960. 

Payment of a note by an indorser does 
not discharge it. Madison Sq. Bank v. 
Pierce, 137 N. Y. 444. 30 B. L. J. 957- 
960. 

A receipt from a payee of a note to the 
payor, not referring to any particular debt, 
is-some evidence of the payment of the 
note. Guano Co. v. Marks, 135 N. C. 59. 
30 B. L. J. 957-960. 

The possession of a bill by the party liable 
is prima facie evidence of its payment. 
B-ring v. Clark, 36 Mass. 220. 30B.L. J. 
957-960. 

Where money is paid in the regular 
course of business and is received in good 
faith, the holder may retain it as against 
a third person from whom the money was 
fraudulently obtained. Stephens v. Board 
of Education, 79 N. Y. 187. 30 B. L. J. 
758. 

The drawer of a check, which had been 
paid at the clearing house at 10 a.m., made 
an assignment later in the day, and at 
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2 p.m. the drawee bank returned the check 
to the collecting bank and the amount 
was refunded under the clearing house 
rule. It was held that the payment was 
binding and that the drawee was liable 
for the amount to the payee of the check. 
Hentz v. National City Bank, N. Y. 
Law J., Aug. 12, 1913. 30 B. L. J. 743. 


§369. Part payment. 

Where a deposit is insuffcient to pay a 
check the bank may, if it wishes, credit the 
amount of the deposit against the check. 
Dana v. Third Nat. Bank, 13 Allen ( Mass.) 
445. 30B.L. J. 326. 

Where a deposit is insufficient to pay 
a check presented the bank is not re- 
quired to make a part payment, for it is 
entitled to the check as a voucher. In 
re Brown, 2 Story 502, Fed. Cas. No. 
1985. 30 B. L. J. 326, 760. 

Where a check is drawn for an amount 
larger than the deposit, the bank may, 
on making part payment, take up the 
check as a voucher. Harrington v. First 
Nat. Bank, 85 Ill. 212. 30 B. L. J. 760. 


§377. Negotiation after payment. 

When the maker of a note lawfully 
cancels it before maturity his liability is 
extinguished and cannot be revived with- 
out his consent. District of Columbia v. 
Cornell, 130 U. S. 655. 30 B. L. J. 241. 


PEDDLERS’ NOTES. 
Peddlers’ Notes. 


Where an agent solicits orders in Ken- 
tucky, which he transmits to the company 
which employs him, located in another 
state, there to be accepted or rejected, 
notes given in such transactions are not 
peddlers’ notes within the Kentucky 
statutes, sec. 4223, making peddlers’ 
notes void unless so indorsed. A _ note, 
which does come within the meaning of 
this statute, is not protected by the 
Negotiable Instruments Law in Kentucky. 
Citizens’ Bank v. Crittenden Record- 
ar Ky., 150 S. W. Rep. 814. 30 B. L. 

. 41. 


PRESENTMENT FOR PAYMENT. 


§391. Necessity of presentment. 


The payee of a note transferred it 
after its dishonor; it was held that it was 
in effect payable on demand and that the 
holder could recover from the payee 
without presentment and notice. Haw- 
kins v. Wiest, Mo., 151 S. W. Rep. 788. 
30 B. L. J. 127. 


Diligence in making presentment. 

Where the holder of a check is in the 
lace where the drawee bank is located 
e must present it for payment during 
banking hours the day following its 
receipt. Turner v. Kimble, Okla., 130 
Pac. Rep. 563. 30 B. L. J. 428. 


PRESENTMENT FOR PAYMENT 
(Continued). 
§408. Waiver of presentment. 
See Notice of dishonor, §321. 


A waiver of ‘‘protest’’ waives present- 
ment and notice. Atkinson v. Skidmore, 
Ky., 153 S. W. Rep. 456. 30 B. L. J. 426. 

Waiver of “‘protest’’ waives demand and 
notice. Coddington v. Davis, 1 N. Y. 
186; First Nat. Bank v. Ealkenham, 94 
Cal. 141; Annville Nat. Bank v. Kettering, 
106 Pa. 531; Burgettstown Nat. Bank v. 
Vill, 213 Pa. 456. 30 B. L. J. 790-791. 

A waiver of ‘Notice and _ protest’ 
waives demand of payment. Timberlake 
v. Thayer, 76 Miss. 76, 23 So. Rep. 767. 
30 B. L. J. 790. 

A waiver of “protest and notice of 
protest’”’ waives demand and notice of 
dishonor. Gordon v. Montgomery, 19 
Ind. 110. 30 B. L. J. 790. 

A waiver of notice of protest waives 
notice only and does not dispense with 
the necessity of demand. Blatchford v. 
Harris, 115 Ill. App. 160; Sprague v. 
Fletcher, 8 Oregon 367; Hayward v. Em- 
=~ State Sugar Co., 105 N. Y. App. 

iv. 21, 93 N. Y. Supp. 449; Voorhees v. 
Atlee, 29 Ia. 49; Berkshire Bank v. Jones, 
6 Mass. 524. 30 B. L. J. 790-791. 

Where notice, or notice of protest, is 
waived after the maturity of the instru- 
ment, it is held to waive demand as well as 
notice of dishonor. Matthey v. Galley, 4 
Cal. 62; Parr v. City Trust Co., 95 Md. 
251, 52 Atl. Rep. 512. 30 B. L. J. 792. 


PROTEST. 


§409. Protest necessary only to drawers 
or indorsers of foreign bills of ex- 
change. 

A check drawn in New York on a bank 
in Austria is a foreign bill of exchange and 
must be formally protested upon dishonor 
to charge the drawer. Casper v. Kuhne, 
140 N. Y. Supp. 86. 30 B. L. J. 298. 


§412. Time of protest. 

An instrument should be protested on 
the day of its dishonor, but it is sufficient if 
it is ‘‘noted”’ at that time and the formal 

rotest made out afterwards. Commercial 

ank v. Barksdale, 36 Mo. 563. 30 B. L. 
J. 437. 


§414. Conflict of laws. 

In the protest of a bill drawn in New 
York on a bank in Austria the law of New 
York governs the necessity of protest and 
the law of Austria regulates the form of 
the protest. Casper v. Kuhne, 140 N. Y. 
Supp. 86. 30 B.L. J. 299. 


SAFE DEPOSIT COMPANIES. 
See Deposits, §162. 


§419. Liability of company to customer. 

Where the contents of a safe deposit 
box are claimed by the administrator and 
a donee, the company may interplead 
the two claimants. Mercantile Safe 
Deposit Co. v. Dimon, 72 Hun. (N. Y.) 
638, 25 N. Y. Supp. 388. 30 B. L. J. 524. 
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SAVINGS BANKS. 


§423. Savings bank held liable for deposit 
paid to party not entitled. 

Where a savings bank payed a forged 
check, the signature being incorrectly 
spelled, it was held that the bank had 
not used due care and was liable to the 
depositor. Hankowska v. Buffalo Savings 
— 140 N. Y. Supp. 891. 30 B. L. J 
578. 


§426. Right of savings bank to require 
indemnity before paying on lost or 
stolen pass book. 

Where a New York savings bank has 
not adopted a by-law to that effect it 
cannot insist on a bond of indemnity as 
a condition to paying a deposit where the 
pass book has been lost. Mierke v. 
Jefferson County Savings Bank, 208 N. Y. 
347. 30 B. L. J. 505. 


STATUTE OF LIMITATIONS. 


Action on a note. 


Where, as in Texas, the limitation is 
four years, the action on a note ‘‘waiving 
grace and protest’’ payable on Oct. Ist, 
1907, accrues Oct. 2nd, 1907, and the 
time to sue expires on Oct. Ist, 1911. 
The time is not extended by the fact 
that the last day falls on Sunday. Stand- 
ard v. Thurmond, Tex., 151 S. W. Rep. 
627. 30 B. L. J. 311. 


§437. Statute runs from date of certificate 
of deposit. 

The statute begins to run against a 
certificate of deposit payable ‘‘on the 
return of this certificate properly in- 
dorsed, six months after date’’ at the 
expiration of the six months. Thomp- 
son v. Farmers’ State Bank, Ia., 140 N. 
W. Rep. 877. 30B. L. J. 575. 


§444. Action for deposit. 


The statute of limitations does not 
begin to run against a deposit until demand 
of payment is made. Corbin Banking 
Co. v. Bryant, Ky., 151 S. W. Rep. 393. 
30 B. L. J. 310. 


§446. Suspension of statute. 


A letter by the maker of a note, stating 
that it is impossible to pay it at the time, 
is not a sufficient acknowledgment of the 
debt to start the statute of limitations 
running anew under the Nebraska statute. 
France v. Ruby, Neb., 140 N. W. Rep. 
175. 30B. L. J. 322. 


STOCK AND STOCKHOLDERS. 
See Notaries, §314. 


§460. Stock subscriptions. 


One who is induced to purchase bank 
stock through the misrepresentation of 
the bank’s officers may rescind the contract 
even after the failure of the bank. Ryan 
v. Mt. Vernon Nat. Bank, 206 Fed. Rep. 
452. 30 B.L. J. 885. 


STOCK AND STOCKHOLDERS 
(Continued). 


§455. Right of stockholder to inspect 
books generally. 

The New York Stock Corporation Law, 
section 33, providing a penalty for a 
foreign corporation, having an office in 
New York State for the transaction of 
business, and refusing to permit a stock- 
holder to inspect its stock book, does 
not apply to a foreign corporation, having 
no business office in New York, but 
merely a transfer agent. Althause v. 
Guaranty Trust Co., 137 N. Y. Supp. 
945. 30 B. L. J. 30. 


STOPPING PAYMENT. 
See Checks, §111. 

§469. Stopping payment of certified check. 

Where a check was certified prior to its 
date it was a question for the jury whether 
the bank had exercised due diligence in 
complying with the drawer’s order to 
stop payment. Schoen v. Security Bank, 
142 N. Y. Supp. 309. 30 B. L. J. 665. 


§470. Where check an assignment. 


Where a check operates as an assign- 
ment payment cannot be stopped as 
against a bona fide holder. Loan & 
Savings Bank v. Farmers’ & Merchants 
Bank, 74 S. C. 210, 54 S. E. Rep. 364. 

Though a check operates as an assign- 
ment payment may be stopped as against 
the payee. Tramell v. Farmers’ Nat. 
Bank, 11 Ky. Law Rep. 900; Taylor v. 
First Nat. Bank, Minn., 138 N. W. Rep. 
783. 30 B. L. J. 116, 834. 


Where check not an assignment. 


Though a check does not operate as an 
assignment payment cannot be stopped as 
against a holder in due course. naka 
Nat. Bank v. Butler, 113 Tenn. 574, 83 
S. W. Rep. 655. 30 B. L. J. 834. 


SURETIES. 


§474. Rights and liabilities of sureties in 
general. 

Where the maker of a note becomes a 
bankrupt the holder may proceed against 
a surety or indorser without proving his 
claim against the bankrupt estate; and 
he is under no obligation to tender the 
note to the surety or indorser so as to 
enable him to prove his claim. Nat. 
Bank v. Sawyer, 6 A. B. R. 154. 30 
B. L. J. 239. 


§475. Release of surety. 


Where the holder of a secured note 
surrenders the collateral, the surety is 
released only to the extent of the value 
of the collateral. State Bank v. Michel, 
Wis., 139 N. W. Rep. 748. 30 B. L. J. 207. 

A person who signs a guaranty on the 
back of a note, reading: ‘‘ We, as in- 
dorsers, waive demand, notice and protest, 
and guarantee payment of the same,” 
is secondarily liable within the meaning 
of section 120 of the Negotiable Instru- 
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SURETIES (Continued). 


ments Law of Tennessee, providing that 
ae secondarily liable are discharged 
y a binding agreement extending the 
time of payment without their consent, 
unless recourse is expressly reserved. 
Mechanics’ Bank & Trust Co. v. Hood, 
Tenn., 150 S. W. Rep. 420. 30 B. L. J. 46. 

A consent in a note that ‘‘ the time of 
payment may be extended without notice,” 
ermits of but one extension and a surety 
is discharged by a subsequent extension. 
Heaton v. State Nat. Bank, Tex., 159 
S. W. Rep. 874. 30 B. L. J. 961. 


TAXATION. 


§486. Deduction of debts. 


Taxes assessed on bank stock and paid 
by the bank for the stockholder may not 
be deducted for purpose of ascertaining 
annual net income. Treasury Decision 
1763. 30B. L. J. 234. 


TRANSFER WITHOUT INDORSE- 
MENT. 


a 


§491. Effect of transfer without in- 


dorsement. 

The transferee of a note without in- 
dorsement takes it subject to defenses. 
Landis v. White Brothers, Tenn., 152 
S. W. Rep. 1031. 30 B. L. J. 216. 


TRAVELER'S CHECKS. 


§492. Traveler’s check. 


One who had _ purchased travelers’ 
checks from the defendant lost them, 
but did not notify the defendant of the 
loss until a month after they had been 
paid to another; it was held that he could 
not recover the amount from the defendant. 
Sullivan v. Knauth, 142 N. Y. Supp. 307. 
30 B. L. J. 727. 


USURY. 


§494. What constitutes usury. 


Where interest at the highest legal rate 
is computed on the basis of 360 days to 
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USURY (Continued). 


the year, the transaction is not usurious. 
Camp v. Bates, 11 Conn. 487; Patton v. 
Lafayette Bank, 124 Ga. 965, 53 S. E. Rep. 
664; Agricultural Bank v. Bissel, 12 Pick. 
(Mass.) 586; Merchants’ & Planters’ 
Bank v. Sarratt, 77 S. C. 141, 57 S. E. 
Rep. 621. 30 8B. L. J. 64. 

Computing interest at the highest 
rate on the basis of 360 days to the year 
is usurious. Haas v. Flint, 8 Blackf. 
(Ind.) 67; New York Firemen Ins. Co. v. 
Bly, 2 Cow. (N. Y.) 678, 707. 30 B. L. f. 


Discounting a note at a rate greater 
than 6%, and taking an indorsement or 
guaranty therewith, constitutes usury in 
North Carolina. Ballinger v. Edwards, 
39 N. C. 449; Seabury v. Duffy, 158 N.C. 
432, 74 S. E. Rep. 355; McElwee v. Col- 
lins, 20 N. C. 350; Bynum v. Rogers, 
49 N. C. 399; Ray v. McMillan, 47 N. C. 
227; Collier v. Nevill, 14 N. C. 30. 30 
B. L. J. 994-996. 

Discounting a note at the highest legal 
rate and requiring a portion of the proceeds 
to remain on deposit, without the right to 
use the same except in payment of the 
note at maturity, is usury. East River 
Bank v. Hoyt, 32 N. Y. 119. 30 B. L. J. 
996. 


A provision in a mortgage, giving the 
mortgagee a commission for selling the 
in addition to the interest 
provided for, does not constitute usury. 
Howell v. Pool, 92 N. C. 450. 30 B. L. J. 
996. 


§498. Usury as a defense against holders 
in due course. : 
Usury is a good defense against a 


holder in due course. Cousins v. Siegman, 
142 N. Y. Supp. 348. 30 B. L. J. 645. 


§500. Penalties and remedies where 
usurious interest exacted. 


A party paying usurious interest to a 
national bank may recover twice the 
amount paid. Meredith v. American 
Nat. Bank, Tenn., 153 S. W. Rep. 479. 
30 B. L. J. 486. 
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